IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR LARAMIE COUNTY, STATE OF WYOMING

PEOPLE OF THE STATE OF

)
WYOMING, )
)
Plaintiff, )
)
V. ) Docket No. (6§~ 10
- )
FMC CORPORATION, a Delaware )
corporation, ) -
. ) B7TT1T T
Defendant. ) L I EA Em »ELE
MAY 31 2008
GERRIE E. BISHOP
CONSENT DECREE CLERK OF THE DISTRICT COURT

The Wyoming Department of Environmental Quality, Air Quality Division
(“DEQ/AQD?) in the name of the People of the State of Wyoming as Plaintiff, pursuant to
Sections 901(a) and 903(¢) of the Wyoming Environmental Quality Act (“Act”), WYoO.
STATS. ANN. §§35-1 1"901(3)» and 903(c) (Lexis Nexis 2005), has filed a Complaint against
Defendant FMC Corporation, a Delawa.re corporation ("FMC"), alleging that FMC failed to
comply witﬁ a certain DEQ/AQD permit condition for the Sodium Specialty Products and
Utility Ser_vices facility (“Facility”) located in Sweetwater County, Wjoming, in violation
of the Act, the Wyoming Air Quality StandardsA & Regulations (“WAQSR”), and permit no.
30- 1_16—2. DEQ/AQD and FMC (collectively réferred to hereinafter as ”Parﬁesf'), and the
Court by entering this Consent Decree ﬁnds, that this Cbnseht'Decree has been negotiated
by the Parties at arms lengtﬁ and in good faith and will avoid»or settle certain litigation
among the Parties, and that this Coﬁsent Decree is fair, reasonable and in the public interest.
THEREFORE, the Parties, by an‘d through their respective attorneys, have agreed to the
following terrhs for resolving this‘ litigation prior to trial, beforé the taking of evidence,
without the adjudiéation or admission of any issue of fact or law, and with the consent of the

Parties, IT IS HEREBY OR]jERED, ADJUDGED, and DECREED as follows:
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I. ©  Jurisdiction |
Tflis Court has jurisdiction over the subject matter and parties in this civil action under
Section 901(a) of the Act (WYO. STAT. ANN. § 35_1' 1-901(a)) and venue is proper in Lafamie
County under Section 903(c) of thé Act (WYO. STAT. ANN. § 35-11-903(c)).
II.. | Parties |
A. FMCis a Deiaware Corporation and is the owner and/or operator of the
Facility. | |
B. DEQ/AQD is the agency Qf Wyoming state government 1‘esp61lsib1e for
~ enforcing the Act, the WAQSR, the State Impiementation Plan (“SIP”) adopted pursﬁant to
the federal Clean Air Act as amended, and permits issued pursﬁant to those provisions
including pven»nit no; 30-116-2.
III.  Background
A, EMC
1. FMC owns and/or 6perates the F acility.‘ |
2. | FMCholds various DEQ/AQD permits relating fo the Facility including

permit no: 30-116-2.

B. DEQ/AOD Operating Permit Program

1. WYO. STAT. ANN § 35—1-1—203(21) defines source categories subject to .
the DEQ/AQD operating permit program. In pertinent part, these sources include any
stationary source or group of sources that: "has the potential to emit one hundred (100) tons
or more per year of any pollutant fegulated under the Clean Air Actand is a major stationary
source as defined in Section 302 of the Clean Air Act."

2. WYO. STAT. ANN. § 35-11-203(D) states, “After the effective date of the
operating permit program authorized under W.S. 35-11-203 through 35-11-212, it shall be
unlawful for any person to violate any requirement of a permit issued under the operating
permit program or to operate any source required to have a permit under this section, without
having complied with the prévisions of the operating permit program.”

3. WYO. STAT. ANN. § 35-11-801(a) provides in pertinent paft, " In

granting permits, the director may impose such conditions as may be necessary to accomplish
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the purpose of this act which are not inconsistent with the existing rules, regulations and
standards."
4. WAQSR Ch. 6 § 3 prescribes the applicability and procedures for
1Ssuing permits t.o sources under Wyoming’s eperating permit program. o
5. WAQSR Ch. 6 § 3(a) states that allvmajor sources, "are subject to the
operating permit requirements o}f this section." |
6. - WAQSR Ch. 6 § 3(d)(ii) stafes, "Exeept as provided in this paragraph
or in Chapter 6, Section 3(d)(iii), no source requiring an operating permit under Ch.apte‘r 6,
Section 3 may operate after the time that it is required to submit ‘a timely and complete
application, except in compliance with a pe@it issued under this section."
| .7; WAQSR Ch. 6 § 3(h)(1)(F)(I) requires the permit to include a
provision staﬁng: "The permittee mﬁst comply with all conditions of the operating
permit. Any permit noncompliance constitutes a violation of the Act [CAA], Article 2 of
‘the Wyonﬁng Environmental Quality Act and the WAQSR and is grounds for
enforcement action; for permit tefminatidn, fevocation and reissuance, or modification; or
for denial of e permit renewal application."
8. Pursuant to Wyo. Stat. § 35-11-701, the DEQ/AQD issued Notice of
- Violation Do_cket No. 3860-06 (“NOV”) to FMC on March 28, 2006, alleging that FMC
violated the Act, the WAQSR, and permif no. 30-116-2 by failing to comply with a certain
permit condition.
| 9. Any perSon who violates any provision of Article 2 of the Act or any
rule, regulation, standard or permit issued or adopted pursuant to those provisions may be
subjeet to a penalty not to exceed ten thousand dollars ($10,000;OO) for each violation for
each day during which the violation continues, a temporary or penhanent injunction, or both
a penalty and an injunction. WyO. STAT. ANN. § 35-11-901. _
IV.  Settlement |
A. Within thirty (30) days after notice to FMC of entry by the Court of this
Consent Decree, FMC, without admitting any of the facts alleged in the NOV or Complaint

and without admitting liability or failure to comply with operating permit requir_ements,'
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agrees to pay to the DEQ/AQD the sum of ten thousand dollars and no cents ($1 0,000.00)
asafull and complete cash payment to resolve this matter (“Settlement Amount”). The check
sllall be made payable to the Department of Bnvironmental Quality and shall be delivered to
Nancy Vehr, Sl Assistant Attorney General, Wyorning Aﬁomey General’s Office, 123
Capitol Building, Cheyenne, Wyoming 82002.

B. Payment of the Settlement Amount shall constitute full satisfaction of FMC’s
obligations under rhis .Consent Decree.
| V.. | Release and Covenant Not toi Sue and DismisSal With Prejudice

A. DEQ/AQD agrees that payment of the Settlement Amount as specified in
Section IV'.A.V of this Consent Decree shall censtitute full satisfaction of the claim against
FMC that DEQ/AQD alleged in the Complaint initiating this action or in DEQ Notice of
Violation Docket No. 3860-06.
| B. In consideration of the Settlement Amount ;iaid by FMC as specified under
Section IV.A of this.C.onsent Decree, DEQ/AQD’ ancl the State of Wyoming hereby release
and covenant rlot to sue FMC, its respective succesSors, assigns, affiliates, parents, officers, -
directors, employees and representatives, as to any common law claims, statutory claims, or
other claims or causes of action Which arise out of the facts, transactions, or events which
were or could have been alleged in the Complaint or in the NOV on the basis of knowledge
- DEQ/AQD actually had at the time of issuing the NOV. |

C. This covenant not to sue is expressly conditioned upon the complete and
satisfactory performance by FMC as specified in Section IV.A. of this Consent Decree.

D.  Within thirty (30) 'days after payment by FMC of the Settlement Amount
subject to the conditions stated in Section IV, the DEQ/AQD will request that the Court
terminate this vConsent Decree and d_ismiss this act_ionvwith prejudice to all claims which were
made in this lai>vsuit.

E. The terms of Section IV and V shall survive termination ofthe Consent Decree.
| V1. Parties Bound |
A, This Consent Decree shall apply to and be binding upon FMC, its successors

and assigns and upon the DEQ and the State of Wyoming.
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B. The P_arties do not intend té create in any other individual or entity fhe status
ofthird party bengﬁéiary, and this Consent Decree shall not b_e construed so as to create such
SJ[B.UIS;' The fights, duties and (»)bligationsvcontainevd 1n this Corisent Decree shall operate
amorig fhe Parties to this Consent Decree.

C. Nothing in this Cdnéent Decree relieves FMC of its duty to vc_omply'with the
Act, WAQSR, Wyoming's SIP, the federal Clean Air Act, and rules regulations and standards
- adopted thereunder including any permit requiréments. "

D. This Consent Deéree isnot éﬁd shall not be construed to be a permit or permit
modification issued pursuanf to any federal, state, or local statute, ordinance or regula‘tionT
FMC shall femain solely responsible for its compliance with the terms of this Consent
Decree, all permits, and all applicable federal, state and local laws and regulations.

VII. Terms Not Severable | |

The teﬁns of this Cohseht Decree, which embodies the comprehensive stipulated
settlement between}the Parties, are not severable.
'VIII. Reservation of Rights

A. By signing this‘Con'sen"[ Decree, FMC neither admits nor derﬁes thatit violated
aﬁy proifision of'the Act, the WAQSR, Wyo’ming's SIP, the federal Clean Air Act, or permits
| iésﬂed pursuant to such authority including permit no. 30-116-2. By entering into this
Consent Decree, FMC'neither admits nor deni@s the.validity of ény éllegation cor;tained in
the NOV or the Complaint. |
| B. DEQ and the State of Wyoming reserve all legal and eqﬁitablé remedies
’available to enforce the provisions of this Consent Decree, including seeking injunctive relief |

and/or civil penalties.

C. DEQ énd the State of WYéming do not waive sovereign imr_nun_ity by entering
into this Consent Decree and retain immunity and all defenses available to them as
sovereigns under all state and federal law, except that any of the Parties may bring an action
to seek interpretation or enforcement of this Consent Decree. Each parfy shall bear its own

- costs, fees, and expenses in any such action.
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IX. Termination of Consent ,D'ecree
Except as otherwise provided n S.cction V, the terms and conditions of this Consent

Decree shall terminate upon the DEQ/AQD’s filing of written notice to the Court confirming
the completion of FMC'S_obligations ﬁnder thié Consent Decree and the Court’s eﬁtry ofa
Terminatioﬁ and Diémiésal order.
X. Attorneys’ Fees./Costs of Action

: Eabh Party shali bear its own attomeys fees and _coéts of this action.
XI.  Retention of Jurisdiction

“The Court shall retain jurisdiction to enforce the terms and conditions of this Consent
- Decree, to enter such orders as are appropxiaté under the Consent Decree, and to resolve all_.
djsputes as may be necessary or appropriate for the construction or to céu-ry out the terms of
this Consent Decree until it is teﬁninéfedas provided above.
- XII. Authority
The signatories certify that they are duly authorized to bind their respective Parties

to ‘this Consent Decree.

DATED this b _day of MNMa 2006

St

5 Hohloo LAl Res

DISTRICT COURT JUDGE

c: Nancy Vehr, Sr. Asst. AG

STATE bF WYOMING COUNTY OF LARAMIE, 5§ CHEVENNE

| Gairie E. Bishop, Clerk of the Distnci Cour: in and fof the
County of Lesamiz, Yyoming, do herepy cerdly in2! iie wiin and
foregoing is a full tnue and comect copy of ihe ongiral thereol as
the same appgars on file or of record in my office and that the

same is inagull force and effect as of ihis date. 4: (9
;A

Witness my hand and sea) of said cous ._/MJJT\%-L_

GERAIE E. BISHOP
iy of-Risinct Gourt
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WE HEREBY CONSENT to the entry of this Consent Decree:

FOR THE WYOMING DEPARTMENT OF ENVIRONMENTAL_ QUALITY:

Date: 5/2" 2006

Date: ?/Zﬂ _ 2006

FOR FMC CORPORATION:

Date: WZ/( » , 2006

APPROVAL AS TO FORM:

Date: /{Dr;/ /92006

bate: !4(]/;/ /g , 2006 -

- By:

David lﬁzﬁley v
- Administrator, Air Quality DlVlSlOll

N e

rgﬂfm Corra, Dire
epartment of 11V1r011mental Quality

 By: Qﬁ/mb b S

nes Pearce, Resident Manager
MC Corporation

- Mark R. Ruppert

Holland & Hart LLP

P.O. Box 1347

Cheyenne, WY 82003-1347
(307) 778-4200

Attorney for FMC

By:A " /ﬂ/éﬂs {//

Nancy ?/Vehr
Attorney General’s Office
123 Capitol Building
Cheyenne, WY 82002
(307) 777-6946
Attorney for DEQ/AQD
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