IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR LARAMIE COUNTY, STATE OF WYOMING

PEOPLE OF THE STATE OF

)
WYOMING, )
)
- Plaintiff, )
) | _
V. ) . Docket No. { ?O“ZZ-I
) .
FMC WYOMING CORPORATION, a ) = T
- Delaware corporation, ) F E L ,Efa
) | ~
Defendant. ) E‘gﬁv 08 2007
GERRIE E, BISHOP
CLERK OF THE DISTRICT COURT
CONSENT DECREE

The Wyoming Department of Environmental Quality, Air Quality Division
(DEQ/AQD) in the name of the People of the State of Wyoming as Plaintiff, pursuant to
Sections 901(a) and 903(c) of the Wyoming Environmental Quality Act (Act), WYO. STAT.
ANN. §§35-11-901(a) and 903(c) (West 2007), has filed a Complaint agaillst Defendant F MC
Wyominé Corporation, a Delaware c01'p0rati01i (FMC), alleging that FMC failed to comply
with Chapter 5, Section 2 of the WYOlllillg Air Quality Standards and Regulations (WAQSR)
Whi'Ch incorporates, in relevant part, New Source Performance Standards (NSPS) for Fossil-
Fuel-Fired Steam Generators for Which Construction is Commenced After August 17, 1971
(40 C.F.R. pt. 60, Subpart D) when FMC failed to comply with the opacity standard for the
fourth quarter 2006 (4Q06) and first quartér 2007 (1Q07) and failed to operate and. maintain
the Sulfur Dioxide (SO,) and Nitrogeﬁ Oxides (NO,) monitoring systems for the UIN-14,
Number 1 Boiler for the lQO‘7»forythe FMC Wyoming Corporation Granger Soda Ash Plant
facility (Facility) located in Sweetwater County, Wyoming, in violation of the Act and the
WAQSR. The DEQ/AQD and FMC (collectively referred to hereinafter as “Parties”), and
the Court by entering this Consent Décree finds, that this Consent 'Decree ‘ hﬁs been
negotiated by the Parties at arms length andA in good faith and will évoid or settle certain
liﬁ gation among the Parties, and that this Consent Decree is fair, reasonable and in the public

interest. THEREFORE, the Parties, by and through their respective attorneys, have agreed
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to the following terms for resolving thié 1itigation prior to trial, béfore the taking of evidence,
without the adjudiéation or admission of any issue of fact or law, and with the consent of the
Parties, IT IS HEREBY ORDERED, ADJUDGED, and DECREED as follows:
1. Jurisdiction | -

This Court has jurisdiction over the subject matter and parties in this civil action undey
Section 901(a) of the Act (WYO. STAT. ANN. § 35-11-901(a)) and venue is proper in Laramie

County under Section 903(c) of the Act (WYO. STAT. ANN. § 35-11-903(c)).

IL. Parties
A.  FMC is a Delaware Corporation and is the owner and/or operator of the
Facility. .

B. The DEQ/AQD is the agency of Wyoming state government responsible for
enforcing the Act, the WAQSR, the State Implementation Plan (SIP) adopted pursuanf to the
federal Clean Air Acf as amended, and permits issued pursuant to those provisions.

III.  Background o
| A. FMC |

1. FMC owns and/or operates the Facility.

2. The Facility, including the UIN-14, Number 1 Boiler, is subject to
various DEQ/AQD 1'egulétory requirements including the NSPS General Pr‘ovisions and the
Standards of Performance for F ossil-Fuel—FiredA Steam Generators for Which Construction
18 Con_nmeﬁced After August 17, 1971 (40 C.F.R. part 60, Subpart D).

B. DEQ/AQD’s Standards of Performance for Fossil-Fuel-Fired Steam

Generators for Which Construction is Commenced After August 17, 1971
(40 C.F.R. part 60, Subpart D.

1. WyYO. STAT. ANN. § 35-11-201 states, “No person shall cause, threaten
or allow the discharge or enﬁssion of any air éontaminént in any form so’as to cause
pollution which violates rules, regulations and standards adopted by the [Environmental
Quality] council.”

2. WAQSR Ch. 5§ 2 includes the NSPS General Provisions and certain

NSPS adopted by the Environmehtal Quality Council (EQC) which regulate criteria pollutant
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emissions from specific categ01'ies of new stationary sources, including reference test and
* monitoring methods and performance specifications for conti11qus monitors.

3. The provisions of WAQSR Ch. 5 § 2 are “applicable to the owner or
operator of any stationary source which contains an affected fanility, the construction or
modification of which is _commenced after the gffective date as desig11ated in the applicable
subparts of the Standards of Performance referenced in [WAQSR] Chapter 5, Section 2(b)
and contai:ned in 40 CFR part 60.” 5 WAQSR § 2(d). |

4. Tlle standards adopted by reference by the EQC include 40 C.F.R. part
60, Subpart D, NSPS Standards nf Pérformance for Fossil-Fuel-Fired Steam Generators for
Which Construction 1s Commenced After August 17,' 1971. 5 WAQSR §‘2(b). v

5. WAQSR Ch. 5 § 2(j) prescribes general monitoring requirements for
continuous monitoring systems.

6. WAQSR Ch. 5 § 2(j)(v) states, “Except for system breakdown, repairs,
calibration checks, and zero and span adjustments required under paragraph (iv) nf this
section, all continuous monitoring systems shall be in continuous operation ...”

7. 40 C.F.R. part 60, Subpart D, § 60.42(a)(2) prohibits owners or
operators ﬁ'om causing to bé discharged into the atmosphére from any affented facility
any gases which exhibit greater than 20 percent opacity except for one six-minute period
per hour of not more than 27 pércent opacity.A -

8. 40 C.F.R. part 60, Subpart D, § 60.45(a) requires each owner or
| operator to “instaH, calibrate, maintain, and operate continuous monitoring systems for
measuring the opacity of emissions, sulfur dioxide emissions, nitrogen oxides emissions,
and either oxygen or carbon dioXide L

0. Pursuznlt to WYO. STAT. ANN. § 35-11-701, the DEQ/AQD issued-
Notice of Violation Docket No. 4085-07 (NOV) to FMC on June 5, 2007, alleging that FMC
| violafed the Actand the WAQSR by failing to c01nply with the opacity standard for the 4Q06
and 1Q07-and failed to operate and maintain the SO2 and NOx monitéring systems for the

UIN-14, Number 1 Boiler at the Facility.
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10. Any persoﬁ who violates any provision of Aticle 2 of the Act or aﬁy
rule, regulation, sténdard 01-' permit issued or adopted pursuant to those provisions may ,‘i‘be
subject to a penalty not to exceed ten thousand ciollars ($10,OOO.VOO). for each violation for
each day during which the violation continues, a temporary or permanent injunction, or both
a penalty and an injunction. WYO. STAT. ANN. § 35-11-901. ».
1V.  Settlement

A. Within thirty (30) days after notice to FMC of entry by the Court of this
Consent Decree, FMC, without admitting any of the facts alleged in the NOV or Complaint
and without admitting liability or failure to comply with statutory or regulatory requirements,
agrees to péy to the DEQ/AQD the suim of fifteen thousand dollars and no cents ($15,000.00)
as a full and complete caéh payment to resolve this matter (Settlement Amount). The check
shall be made payable to the Department of Environniental Quality and shall be delivered to
Nancy Vehr, Sr. Assistant Attorney General, Wyoming Attorney General’s Office, 123
Capitol Building, Cheyenne, Wyoming 82002.

B. Payment of the Settlement Amount shall constitute full satisfaction of FMC’s
obligétiqns under this Consent Decree.

V.  Release and Covenant Not to Sue and Dismissal With Prejudice

A. | DEQ/AQD} agrees that payment of the Settlement Amount as specified in
Section TV.A. of this Consent Decree shall constitute full satisfaction of ‘[116 claims against |
FMC that DEQ/AQD alleged in the Complaint initiating this action or in DEQ Notice of
Violation Docket No. 4085-07.

B.  In consideration of the Settlement Amount paid by FMC as -speciﬁed under
Section IV.A of this Consent Decree, DEQ/AQD and the Staté of Wyoming hereby release
and covenant not to sue FMC, its respective successors, assigns? affiliates, parents, officers,
directors, employees and representatives, as té any common law ciaims, statutory claims, or
other claims or causes of action which arise out of the facts, transactions, or events which
were alleged in the Compléint or in the NOV on the basis of knowledge DEQ/AQD actually

had at the time of issuing the NOV.

Consent Decree
State v. FMC
Pg4of7



C. This covenant not to sue is expressly conditioned upon the complete and
satisfactory performance by FMC .as specified in Section IV.A. of this Consent Decree.

D. Within thirty (30) days after payment by FMC of the Settlement Amount
subject to the conditions stated in Section IV, the DEQ/AQD will request that the Court
terminate this Consent Decree and dismiss this abtion with prejudice fo all claims which were
made in this lawsuit. |

E. " Thetermsof Section IV and V shall survive termination of the Consent Decree.
VI.  Parties Bound

A.  This Consent Deci’ee shall apply to and be binding upon FMC, its successors
and assigns and upon the DEQ and the State of Wyoming.

- B. The Parties do not intend to create in any other individual or entity the status
of third party beneficiary, and this Consent Decree shall not be construed so as to create such
status. Therrights, dutieé and obligations contained in this Consent Decree shall operate
among the Parties to this Consent Decree.

C. Nothing in this Consent Decree 1'elievés FMC of its duty to comply with the
Act, WAQSR, Wyoming's SIP, the 'federal_ Clean Air Act, and 1'ules, regulations and
standards adopted thereunder including any permit requirements. |

D. This Consent Decree is not and shall not be consﬁ‘ued to be a permit or permit
modification issued pursuant to any federal, state,‘ or local statute, ordinance or regulation.
FMC shall remain solely responsible for its ‘_compliance with the terms of this Consent
Decree, all permits, and all apinlicable federal, stafe and local laws and regulations.

VII.  Terms Not Severable

The terms of this Consent Decree, which embodies the comprehensive stipulated
settlement between the Parﬁes, are not severable.
VIII. Reservation of Rights

A. By signing this Consent Decree, FMC neither admits nor denies that it violated
any provision of the Act, the WAQSR, Wyoming's SIP, the federal Cleah Air Act, or permits
issued pursuant to such authority. By eﬁtering into this Consent Decrge, FMC neither admits

nor denies the validity of any allegation contained in the NOV or the Complaint.
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B. DEQ and -the State of Wyomiﬁg reserve all legal and equitable remedies
available to enforce the provisions of this Consent Deci'ee, including seeking injunctive relief
and/or civil penaltieé.

C. DEQ and the Statei of Wyoming donot waiVe sovereign immunity by entering
into this Consent Decree and retain immunity and all defenses available to them as
sovereigns under all state and federal law, except that any of the Parties may bring an action
to seek interpretation or enforcement of this Consent Decree. Each party shall bear its own
costs, fees, énd expenses .in any such action.

IX. Termination of Consent Decree

‘Excépt as otherwise provided in Section V, the terms and conditions of this Consent
Decree shall terminate upon the DEQ/AQD’s filing of written notice to the Court confirming
the Comple.tion of FMC's obligations under this Consent Decree and the‘ Cdurt’s entry of a
Termination and Dismissal order. |
X.  Attorneys’ Fees/Costs of Action

Each Party shall bear its own attorneys fees and costs of tilis action.

- XI. Retention of Jurisdiction

The Court shall retain jurisdiction to enforce the terms and conditions of this Consent
Decree, to enter such orders as are appropriate under the Consent Decree, and to resolve all
disputes as may be necessary or appropriate for the construction or to cairy out the terms of
this Consent Decree until it is terminatéd as provided above.

XII. Authority
The signatories certify that 'they are duly authorized to bind théir respective Parties

to this Consent Decree.

DISTRICT COURT JUDGE or wromne comny or LARAMIE, 5 CHEYERNE

| Garrie E. Blshop, cusrk af the District Court in and for the
County of Laramio, do herehy cerity tha! the wiv'n and
gmoing is & full true g{\d eo h co:)pyl of the ?rnglna thereof as

pears on filo or of record that the
samo is magm force and eﬂect as of mr:s s&oe jog a0l that e

c: Nancy Vehr, Asst. AG
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WE HE_REBY CONSENT to the entry of this Consent Decree:

FOR THE WYOMING DEPARTMENT OF ENVIRONMENTAL QUALITY:

Date: /O/Zkf , 2007 By: ,
! David F{pléy ¢
Administrator, Air Quality Division

Date: - /&/2s" , 2007 By:

ohn Corra, Dir
'Department o4 nvnonmental Quality

FOR FMC WYOMING CORPORATION:

. ; W/W :
Date: @@7/‘ /& 2007 ' ~,@r «\;{z‘nz ﬁé/zr&e_

James Pearce
Resident Manager
APPROVAL AS TO FORM:

Date: OC,"‘ (O 2007 BY"

Mark R. Ruppert
Holland & Hart LLP

P.O. Box 1347

Cheyenne, WY 82003-1347
(307) 778-4200

Attorney for FMC

Da_te:» v/?vf//pée/ g 2007 By: %ffa { %/ V

I<Iancy E. yehr
Attorney General’s Office
123 Capitol Building
Cheyenne, WY 82002
(307) 777-6946

Attorney for DEQ/AQD
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