Yohn S. Burbridge # 5-2856 - ,
Wyoming Attorney General’s Office
123 Capitol Building
Cheyenne, Wyoming 82002 -
(307) 777-6946 ' )

IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR LARAMIE COUNTY, STATE OF WYOMING

PEOPLE OF THE STATE OF )
WYOMING, )
T )
Plaintiff, )
) :
V. ) Docket No. 175-808 ‘
) ' A
FMC WYOMING COR]PORATION, ) F I L E D
a Delaware coxporation, ) MAY -5 2010
Defendant. ) GERRIE E. BISHOP:
: - CLERK OF THE DI_STHICT COURT
CONSENT DECREE

The Wyoxmng Depmtmant of Env1ronmental Quahty, Air Quahty Division
_(“DEQ/AQD”), in the name of the ]?eople of the State of Wyommg as Plaintiff,
pursuant to Sections 901 1a) and 903(c) of the Wyommg Env1ronmental .Quahty
Act ("‘Act”) WYO. STAT. ANN. §§ 35-11-901(a) and 903(0) (West 2009), has filed
¥ a Complamt against Defc=11dant FMC Wyommg Cmpmaﬁon (“FMC”) alleging
that FMC failed to comply with partlculate emission hlmts for its NS-4 Mono
| Secondary Cmshcr (Scrulaber) and its Sesqui Fluid Bed Calcmcr (RA-ZS) at its
Westvaco Fac1hty (“Famhty”) located in Sweetwa’cel County, - Wyomnting, -in
v101at10n of the Act the. Wymmng Alr. Quahty Standa1ds and Regulauons
(“WAQSR”) and condition F5 of permit 3-1-132. _-DEQ/AQD and FMC |
- (collectively “Parties”),‘énd the Court, by en‘ceri_ﬂg this Consenf Decree, find thét
this Consent Decree has been negoﬁated by the Parties in good faith and will avoid
or settle éértain 1iﬁgatiqn-_am6ng tﬁ,e Parties, and that this Consent Decreé is fair,
' reasondble énd in iﬁe publid interest. THEREFORE the Parties, by- and through
their respectwe attorneys, have agreed to the following terms for 1esolv1ng this.
litigation prior to trial, befme the takmg of cv1dence without the adjudlcation or
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admission of any issue of fact ot law, and with the consent of the Parties, IT IS

' HEREBYORDERED, ADIJIUDGED, and DECR_EED ds follows:

L Jurisdiction and Venue

This Court has jurisdiction over the subject matter and parties in this civil

action under Seotion 901(a) of the Act-' WYO. STAT. ANN. § 35~11—901(a) Venue

is proper ih Laramie Counly under Sectioil 903(0) of the Act. WYO. STAT ANN. §

35-11-903(c).

1L Parties -

A, FMC is a Delaware corporation and, is the owner and operator of the

© Facility,

B.,- | DEQ/AQD is the agency of Wyommg state govemment 1espons1ble
f01 enfowmg the Act 1he WAQSR a11d penmts 1ssued pursuant to those
p1_0v1smns. | |
I Background

A, EMC |

s - FMC owns and operaté's the Faci_iity in Sweetwater County,
. ‘szoming. - | | | |
. 2 FMC‘ isa ‘.‘.p-erschm” as deﬁned‘in Section 103(a>(vi) -of the.Act

| and WAQSR Ch. 1 §3(a) “WYO: STAT. ANN. §35 11- 103(a)(v1)

B. DE( 2/A§ 2D £ Zuahty Penmttmg and Enfowemcnt Pr ograu

1. E The Act estabhshes a statutow scheme Wthh is designed in

| bart to eilable~the State' of Wyommg to prevent, reduce and ,ehmmate
pollution; to preserve .and enhance the ‘State of Wyoming’s aﬁ‘, water and

land resources; and, to aﬂoﬂv'tlle' State of Wjoim'ng tfo plaﬁdevelp@nen’c,

A_ use, 1‘eclaniation. and elﬁmée1neilt of its au, land and wz;ter 1'¢sou1'cés.

W0, STAT. ANN. § 35-11-102, |

2. “In granﬁng permiti the djl‘eétol‘ may impose suqh conditiqns
as may be necessary to "a;:cc‘i'mplish'the purpose of this act ﬁlli(:h ate not

inco‘nsi;stent with the e;dsﬁng _mles, regulations and stanﬁards. | An .
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administrator shall not issue perlniis and inay issue a license under this act
only as specifically authorized in this act.” WYO. STAT. ANN. § 35-11-
801(a).

3, _ Any person who violates any p1ov1510n of the Ao’t the -

- WAQSR or any standard or penmt adopted pursuant to those plovmons

“is subj ect toa penally not to exceed ten thousand dollars ($10,000.00) for
eaoh.v101at10n for each- day durmg which v101at1011 continues, a temporary

or permanent injunction or boﬂ_l a penalty and an injunction[.]” WYO.

ASTAT ANN. §35 -11- 901(a)

4., - The WAQSR prescnbes the apphcabﬂlty and plocedmes f01

L issuing permlts to major somoes, under Wyolmng 8 operatlng permitting

program. WAQSR .Ch 6‘ §3 <

5. Conchuon F5 of penmt 3-1- 132 hlmts the pamculate
'ennes1ons from the NS 4 Mono Secondaly Crusher (So1ubbe1) to 1 0 lb/ln
and limits the ,p‘arﬁlculate ennsslons from the Sesqui Fluid Bed Ca1e1ne1
RA:25) 0 26. 56 Th/hr " |

6. | On Octobel 24 2007 perm1t3 -1- 132 was issued to FMC

7. Plusuant to WYO STAT ANN § 35 11- 701 the DEQ/AQD
issued évNotice‘ of Violations, Docket Nos.'4621-10 & 4622-10 (“NOVs™),

'to FMC on January 6, 2010, alleging that FMC failed to comply with

- particulate emission lmits for its NS-4 Mono Secondary Crusher

- (Scrubber) and its Sesqiii Fluid Bed, Calciner (RA-25) ‘at its Westvaco

Facility located in Sweetwater County, Wyoming,.

8. E Aeco:rding to the NOVs, s’taek testing ,reports' provided by

'FMC showed particulate ‘emission ‘tesults exoeeding' the limits set by

condition F5 of permit 3-1-132.
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1v.

this Consent Decree, FMC, Wlthout admlttmg any of the facts alleged in the NOVs k

‘or Complaint, Without admitting‘ any other ellegaﬁons referenced in Section IV (B),

C.  Failure to Comply with Particulate Emission ants for the NS-4
Mono Secondalv Crushe1 ( Scrubbel) to 1. 0 Ib/hr,

_ »l. -~ On Augusl 18 2009 FMC conducted staclc testmg for the

NS-4 Mono Secondaly Cmshel (Sc1ubber) The stack: testmg SllOWCd a

result of 7. 36 Ib/hr fo1 pamculate elmissions.

2. Condmon F5 of penmt 3-1- 132 limits the pamculate_

emissions from the NS- 4 Mono Secondaly Cmshen (Scmbbc—n) to 1.0 b/hr. -
3. NOV, docket number 4621—10 alleges that FMC violated

condition F5 of pemhit 341-132 by exceeding the particulate emission limit

. of 1.0 1b/h1 f01 1ts NS 4 Mono Secondaly Crusher (Scmbbel)

4. NOV docket numbe1 4621 10 alleges l’h’lt FMC v1olated the |
Actby faﬂmg 10 comply Wlﬂl cond1t1on F5 of peumt 3-1- 132 WYO. STAT '
ANN, §35-11-901(a). | ‘

' D. Failure to Comply with Parhculate En:ussmn Limits fo1 the Sesgu

Flu1d Bed Calcmel ( RA-25) to 26 50 1b/l11

L On July 8 2009 FMC conducted stacl{ testmg fo1 its Sesqm '

Fluid Bed Calcme1 (RA ZS) The stack testmg showed a 1esult of 28 6
Ib/hr for partlculate emissions.

.'2,‘ Condmon FS of pcnmt 3 1-132 limits the pamculate

 emissions from the Sesqm Fluid Bed. Calcmel (RA—7 5) to 26 50 1b/hr.

3. NOV docket 11umbe1 46?2 10 alleges that FMC violated
cond1t1on F5 of pcnmt 3- 1 132, by exceedmg the par t1culate emission limit
of 26.50 1b/h,1j for 1ts'Sesqui Fluid Bed Calciner. (RA—ZS). _

4. VNO’\/'; dOclcet number. 4-622—1()1 'alleg'es_:.that FMC_ violated the

' Actby feiling to comply with condition F5 of permit 3:1-132. 'WYO. STAT.
AN § 35-11-901(a). |
Settlement

CA. Within thit ty (30) days affer notice o FMC of entry by the Court of '
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and without.ddinitting liahllity or failure to :comply with any permit requirements,
~the WAQSR or the Act :aprees to pay.to .the- DEQ/AQD the total sum of folty one
thousand dollars and no cents ($4l 000. 00) as a full and complete cash payment to
resolve the NOVs (“St1pulated Penalty Amomlt”) Of that amount, twenty eight
thousand dollars- and no “cents ($28,000. 00) is for resolution. of all 1natters
contamed in NOV dooket number 4621 10, and thirteen thousand dolla:ls and no
. cents ($13, OOO OO) is for 1esolut10n of all 1natte1s contalned in NOV docket
pumber -4622—10 The eheck shall be- made payable to the Department of
annomnental Quallty and shall be delivered to John S. Bu1b11dge Senior
A331stant Attorney Gene1a1 Wyonnng Attomey General’s Ofﬁce 123 Capitol
' Bu1ld1ng, Cheyenne Wyommg 820()2 | |
B. The Pames agree that enteung into this Consent Decree fully
‘ resolt?es potentlal alleganons, whether or not specuﬁcally alleged in the NOVs or
' Complaint that FMC failed to.comply Withparticulate 'e1nission limits for the NS-
| _4 Mono Secondaly Cl’llShE‘l (Scmbber) and the Sesqui Fhud Bed Calcn1e1 (RA- 25)
at its Westvaco Famhty lor'ated in Sweetwate1 County, Wyonnng
Y. Release and Covenant riot to Sue and Dismissal Wlth Prejudioé
| | A ' DEQ/AQD ztgrees that nay]nent' of the'Stipulated Penalty Amount as -
specnfied in Sectxon IV of tlns Consent Deoree shall constitute full satlsfactlon of |
' .the claims agalnst FMC that DEQ/AQD alleged in the Complalnt initiating this
‘action, the NOVs and pfuag1aph IV(B) of this Consent Decree.
| : 'B._ In cons1de1 cmon of the Stlpulated Penalty A1nount paid by FMC -
: -undel Section IV of this Consent DeCLee DEQ/AQD and the State of Wyommg
:vheleby 1e1ease and covenant not to sue FMC its respectlve successms ass1gns
afﬁllates pau‘entsv .ofﬁcers dn*ectors employees and 1‘ep1‘esentauves as to any

eommon law clanns, statuto1y olalms ot other clanns or causes of actlon Wlnch

arise out of the facts, n:ans"tctlons, or events Wlnch wele alleged in the Complamt .

initiating this action, the W OVs or paragraph IV(B) of this Consent Decree on the
. basis of kn'owledg'e.DEQ/.A.QD. actually had at the time.of issuing the NOVs,
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C ' ThlS covenant not to sue is eiplessly condltloned upon the complete
Aand satlsfactmy pelfoun'mce by FMC as spec1ﬁed in Secmon IV(A) of thls
Consent Dec1 ee. |

D. Within thitty (30) days' | after thei cmﬁplete and .satisfaofory
per—formance by FMC of the' terms of this Consen‘s Decree, the DEQ/AQD. will
1equest that the Court terminate this Consent Dec1ee and dlsnuss this action w1th
- ~.preJud1ce to all clalms w]nch yrere made in this lawsuit.

E. The terms of Sectlon, v and V shall sm"vwe the tellnmaoon of the
Consent Decree. . .
' VI | Paleties-Bou‘sld B

A, Thls Consent Decree shall apply to, and be bmdmg upon FMC, its
successms and as51gns and upon the DEQ/AQD and the State of. Wyommg

_B. The Paltles do not mtend to create in. any othe1 md1v1dual or entity

'the status of thnd pal’ry beneﬁcmly, and this Consent Decree: shall not be

construed so ag to create such status. The 1'1ghts, duties and obhg‘a‘uons contained

in this Cons ent Decree shelil operate ansong the Parties to this Consent Decres.

C Nothing in thls Consent Dectee reheves FMC of its duty to comply
Wlth the Ac‘c WAQSR ’rhe fedelal Clean Air Act, and the regulatlons and
standaxds adopted t_h_ereunder mcludmg any penmt reqon'ements.

D. This Consent Decr_ee' is not dnd shall not be constriied to be a permit

or permit modification issued' pursuant to any federal, state ar locaI statute, .

_ ordmanoe or 1egulat1on FMC shall remaiit solelyr respon51ble fo1 its compliance
Wlth the terms of ﬂns Consent Decree, all pelmlts and all apphcable fede1a1 state
A and local Iaws and regulanons. ' |
VII ~ Lerms Not Sesere'ble
: .A. The terms 'of'tlﬁs Consent Decree, vshieh embody the comprehensive

stipulated settlement between the Parties, are not severable.
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Y. Reselvatmn of ng,hts o

| A By s1gmng thls Consent Dec1ee FMC nelthel admlts nor denies that
it v1olated any p10v151on of the Act, the WAQSR penmt 3-1- 132 or the federal -
Clean Au Act.

B. DEQ/AQD cllld. the State of Wyommg reserve all legal and equitable
remedies available to entorce the prowsmns of this Consent Decree,. ;11e1ud111g
. secking inj unctlve rehef and/ or cwll penalues | )

. C. '_ DEQ/AQD and the State of Wyommg do not walve sovereign.
1mmun1ty by entenng 111to t]:us Consent Dec:1ee and 1eta111 11mnumty and -all
defenses available to thern as sovere1gns mldel all state and federal law,. except
that any ( of the Partles may blmg an action to seek inter pretatlon or e11f01 cement of
this Consent Decree. Each party shal_l bear its own costs, fees, and expenses in
.any sﬁch action.. |
X "Termixiaﬁon of Cnnhsent Dec-reé. ‘

AL Except as, ot'herWise p1'ovided in Section V, the terms end C'ondiﬁo’ns'
- of thls Consent Decree shall tennmate upon the DEQ/AQD s ﬁhng of Wutten
notice to 111e Comt conf“ummg lhe comple’uon of FMC’s obhgatlons under this
.Consent Decree and the Court’s entry of a '1 enmnatlon and’ Dlsn:ussal order.
X. Attoi‘ney’s 'Fees/Closts of Achon o |

AL | Each Party silail_ beaf its own attorﬁeys fees a1_1d costs of this actiqn.
- XI. Retention ef T ﬁx‘i,éﬂidion : |

| A | 'Ji‘h’e .Court ghall retain jurisdiction to enforce the terms and

conditions ef 'fchis Coﬁsenf Deel'ee; to enter such orders as are aﬁpropriate under |
the Consent Deci'ee,.and te_‘reselye'.all» disputes as may be 11eeeSSa1'y or‘eppropriate '.
for the-constﬂ_wtion or'{vo‘-'carry __euf fﬂe tern.ls'. of this Consent Decree until it is |

- terminated as provided above.
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Xir. Authority

A ;The Signatories certify that they are duly authorized to bind their
respective Parties to this Consenf Decree. | |

DA’_I“EDthjs_idayof_ ///)at{f ) ».,'2010,;

 DISTRICT COURT JUDGE

STATE OF WYOMING COUNTY OF LARAMIE, SS CHEYENNE

GenieE.B‘s}D,C!erko{maDishideulhandfurﬁxe

nltyquamnﬂe. P'xng.dohesebywﬁym_ihemmlnm
furegoinglsafullwaandppfrectmpyaiu\eongmunheml s
the same arsoﬁmaorntrawdlqnyuiﬁceandﬂmlmc
same is in full force-and effect es of ihis dals.

o b sl of s ozt 02 8\,4__40@
Hiness. bt 2ad N E_ERR(EGEO. BISHOP .
- Glark of Distict Court

S

by o}
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 WE HEREBY CONSENT to the entry of this Consent Decree: |

FOR THE WYOMING DEPARTMENT OF ENVIRONMENTAL QUALITY:

cs/mwgm@f o '%/y/,o.-A

bori M. AIGCM 14(!71 Ao(mrm;#aﬂ\/’ Date
Air Quahty lesmn J
M{]%ﬂu& . 7//%9
John Coft Duectm : R 'Date .

Departmem of Envuon.mental\_Quahty h

- FOR FMC WYOMING CORPORATION:

%//2,/20'0';
_ - Date
Vice-President - . . '
APPROVAL ASTOFORM: .
U7 72 é/Zf’/d
Jéhn ST Burbridge, # 54856 - . Date

Attorney General’s Office
123 Capitol Building -
- Cheyenné, Wyoming 82002
- (307) 777-6946 .
Attorney for DEQ/AQD

" APPROVAL AS TO FORM: -

s /26{0

vMarkR Ruppel“t #3593 B ' Date” b
Holland & Hart LLP o :
P.O.Box 1347 - - S

. Cheyenne, Wyoming 82003 1347 )

(307) 778-4200

Attorney for FMC
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