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J. Mark Stewart

Wyoming State Bar #6-4121
422 West 26" Strest
P.0.Box 43

Cheyenne, WY 32003,
Telephons; (307) 6343210
Telefux: (307) 778-7118

IN THE DISTRICT COURT

FIRST JUDICIAL DISTRICT, LARAMIE COUNTY, WYOMING
People of the State of Wyoming, )
: 1)
Plaintiff, - ) I L E R
‘ ) £
v, ) Docket No. 174-6
: )
~Asher Associates, Inc., ) AUG 18 200
. a Colorado Corporation, ) GERRIE E. BISHOP
. . } CLERK OF THE DISTRICT GOURT
Defendant, )
CONSENT DECREE

The Wyoming Depgruﬁent of Environmental Quality, Air Quality Division
(“DEQ/AQD™) in the name of the People of the State of Wyoming as Plainfiff
pursuant to Sections 901(z) and 903(c) of the Wyoming Environmental Quality
Act (“Act”) WYO, STAT. ANN. §§ 35-11-901(a) and 903(c) (West 2008), has filod
a Complaint against Defendant Asher Associates LLC, formerly doing business as

- Asher Associates, Inc. (“Asher ’), al'legmg that Asher failed to comply with
mqmremems to control emissions and gas production facilities as required by .
conditions 2 and 4 of Permit No, MI-309, held by Asher for-its Bright Pool Ol &

Gas Productmn Faclhty and its Beaver I-Iole Pool Oil & Gas Production Facility
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and alleging a failure to obtain a permit for & new emission source as it Federal 32-
20 Water Injection Facility, all located in Niobrara Couinty, ‘WYoming.
DEQ/AQD and Asher {collectively refexred to hereinaﬁéx as “Parties™), and the
Court by.entering this Consent Decree find, that this Consent Décree has been

negotiated by the Parties in good faith and will avoid or settle certain litigation

- among the Parties, and that this Consent Decree 15 fair, reasonable and in the

public‘ interest. THEREFORE, the Pﬁrﬁeé, by and through their respective
attorneys, imve- agreed to the following terms for resolving this litigation prior to
trial, before the taking of evidence, without the adjudication or admission of any
issue of fact or law, ancl with the consent of the Parties, IT IS HEREBY
ORDERED, ADJUDGED, and DECREED as follows:
1. ‘ J’urissliction and Venue

 "This Court hes jurisciction over te. sabject matter and paxties in this civil
action under Sacﬁdﬂébl(a) of the Act. WYO. STAT, ANN. § 35-11-901(a). Venue
is proper in Laramie C‘oﬁ_p‘cy ﬁnder Section. 903((:) of the Act. WYO. STAT. ANN, §
35-11-903(c). | |

I - Parties

. A, Asher is a Colorado limited liability company and is the operator 6f '

the Bright Pool Oil & Gas Production Facility, the Beaver Hole Pool Oil & Gas
Production Facility and the Federal 32-20 Water Injection Facility (collectively

referred to hereinafter as the *“Facilities™),
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B. DEQ/AQD is the agency of Wyoming state govemnment responsible
for enforcing the Act, the WAQSR,’ and permits issued pursuant fo those
provisions inchzding Permit No. MD-309.

L. Background

A Asher
1. Asher operates the Facilities in Niobrara County, Wyoming.
, 2. Asher holds DEQ/AQD Permit No. MD-309 relating fo fhe
Facilities. | ) |
3. Asherisa “ferson” as defined in S'ecﬁdn. 103(a)(vi) of the

Act and WAQSR, Ch. 1 § 3(s). WYO. STAT. ANN, § 35-11-103(a)(vi).

B. DEO/AQD Permitting Program and Permit No. MD-309

1. WYO. STAT. ANN. § 35-11-801 and Chapter 6, Section 2 of

the WAQ SR require that persons obtain é. DEQ/AQD construction permit ptior to

commencing construction of any new facility er modifying any existing facility

capable of causing ot increasing air poiluticn in excess of standards established by

the DEQ/AQD.

2. - WYO.STAT. ANN, § 35-11-801(s) states in pertinerit part: “In
granting permits, the [DEQ] director may impose such conditions as may be
necessary to accomplish the purpose of this act which are not inconsistent with the

existing rules, regulations and standards,”
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3. Chapter 6, Section 2 of the WAQSR prescribes the
apphoabﬂxty and procedures for ISsmng permits to sources wnder DEQ/AQD’s
construction and modification permitting program.

4. On or sbout Februsy 3, 1997, the DEQ/AQD iseued Permit

No. MD-309 to Asher for its Facilities located in Niobrara County, Wyoming.

* Asher commltted 1o ﬂa:rmg all emissions from its Bright Pool oil storage tanks in

its May 21, 1996 cover letter mcluded with, its Brlght Pool permit application.

5. Condition 2 of Per.nut No MD-309 requires “That all

‘commitments and descrlp’uons set forth in the apphcatmn for this permit, unless
. superseded by a spemﬁc condition of this permit, are incorporated herezn by this

reference and are enforceable Bs condmons of the this permit.”

6. © DBQ/AQD also alleges that Permit No. m-309 reqmres '
through Condition 2, that Asher flare all emissions from ifs Beaver Hole and
Bright Pool oil siorage tanks.

7. A DEQ/AQDl inspection of Asher's Bright Pool and Beaver
Hole facilitiés on June 25, 2007 noted oil storage tank emissions wers not being

ﬂared but vented directly to the atmosphele

8. During follow up inspections on Novem'ber 20, 2008; Jamuary.

8, 2009, February 9, 2009; March 2, 20-09, April 9, 2009; May 26, 2009; Tume 29,

2009 and August 6, 2009, DEQ/AQD noted oil storage fauk emissions at the

Bright Pool and Beaver Hole facilities were not being flared.
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- 9. . Pursuant to WYO. STAT. ANN. § 35-11-701, the DEQ/AQD
issued a Notice of Violation, Dockst No. 4136-07 (“NOV™) fo Asher on August

14, 2007, alleging in part that Asher failed to comply with the requirements of,

Permit No. MD-309 by failing to mtilize flares to control vapors and emisaions

from oil storage taﬁlcs ai its Bright Pool and Beaver Hole facilities,

10.  Condition 4 of Permit No. MD-309 requires “That Asher
Asséoiates, Ine. shell re-inject all produced gas from both facilitiss (Bright Pool &
Beaver Hole) as stated in the permit application.” | ' |

1. The DEQ/AQD inspection of Tune 25, 2007, noted that the
produced gas injectlon comi)ressor bad beén i:emoved and that pro&uced gas from
the Bright fpoi. and Beaver Hole facilities was béing flared.

12.  During follow up inspections on November 20, 2008; Jaruary

8, 2009, February 9, 2009; March 2, 2009, April 9, 2000; May 26, 2009; June 29,

2009 and August- 6, 2005, DEQ/AQD noted that produced gas'w‘as flared and was
not being re-injected. | | | o

13, Pursuant to WYO. STAT, ANN. § 35-11.701, the DEQ/AQD
issued a Notice of Violation, Docket No. 4136-07 ("NOV”) to Asher on Aﬁgust |

14,2007, alleging in part that Asher failed o comply with the requirements of

. Permit No. MD-309 by failing o re-inject produced gas from its Bright Pool and

Béaver Hole facilities located in MNiobzara County, Wyoming.
14. DEQ/AQD noted during its inspection of February 9, 2009, of

Asher’s Federal 32-20 Injection facility that vapor recovery piping installed on the
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400-bbl produced water storage tanks Was‘disqonnected. DEQ/AQD identified
emissions from these tanks as creating another emission source v}hich ha& no"‘c
becn permitted or idenﬁﬁed in the permit app]ication for Permit No, MD-309.
DEQ/AQD alleges this qualifies as a modification to the facility requiring a
modification of Asher’s air quality permit,

15.  Failing to obtain a pemit for a modiﬁoaﬁon creating a new
emission souree s a viclation of WYO, STAT, ANN. § 35-1 1;801(0).

16, Any persen who violates any provision of Asticle 2 of the

Act, the WAQSR, or any standard or permit adopted pursuant 1o those pl'(‘)visions :

is subject to a penalty not to exceed ten thousand dollars ($10 000.00) for each

violation for each day during whmh the vmlatlon contmues a temporary or

permanert mgunctmna or hoth a penal_ty and an injonction. WYoO. STAT. ANN, §

35:11-901(a),

IV.. Setilement _
A, Asher, without édmitting any of the facts alleged in the NOV
ot Complaint and without admitting lability or failure to comply with amy permit

requirements, agrees 1o pdy 10 DEQ a fotal of seventy thousand dé]lars and 1o

- cents ($70,000.00) (“Stipulated Penalty™) as a full and c;dmplete cash payment to

resolve this matter (“Stpulaied Penalty Amount™ and DEQ/AQD agrees to
dismiss with prejudice Claim I (failute to flare Bright Pool oil storage tank
emissions) and Claim II (failure to flare Beaver. Hole Pool oil storage tank

emissions) of the Cornplaint. Of the total Stipulated Penalty amount: 1) $45,000
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is for resolution of alleged failure to re-inject all produced gas from Asher’s Bright "

Pool and Beaver Hole facilities; and 2) $25,000.00 is for resolution of alleged
failure to obtain a perrit modiﬁca,tioﬁ for emissions from produced water stofaga'
tanics at Asher’s Pedera] 32-20 Injection facility.

Asher, without admitiing auy of the facts alleged in the NOV or Complaint
and without admitting lability or failure to comply with any permit reﬁuiremanfs,
agrees o pay to the DEQ/AQD the Stipulaied Penalty in a maximum of three (3)
payments which are to be. paid on 2 st month basis. Asher agrees that it ghall
make the first payment in the amount of ten thousand déllar‘s {$10,000.00) no later

than six (6) -months after notice to Asher of enfry by the Court of this Consent

Decree. Asher agrees that it shall make the second payment in the amount of

twenty-five thousand dollars ($ﬁ5,000.00) no later than twelve (12) months after.

such notice to Asher, Asher agrees that it shall make the third payment in the
amount of thirty-five thousand dollars ($35,000.00) no- later than eighteen (18)
months after such notice to Asher. Asher agrees 1o make said payments by check,

which checks shall be made payable to the Department of Environmental -Quality.

and shall be delivered to T ohn 8. Burbridge, Senior Assistant Attorney General,

| Wyoming Attorney General’s Office, 123 Capitol Buiid'mg, Cheyenne, Wyorming

82002,

B. Asher, without admitting any of the facts alleged in the NOV or

Complaint and without admitting Uability or failure to comply with amy permit -

- requirements, m settlement of all claims in the Complainf, also agrees to submit
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complete zir quality permit applications for the facilities identified in Sections IV,
B. 1, 3, and 4, to DEQ/AQD on or before Deceruber 31, 2010, exsept for the
Bright Pool sour production wells and processing stream'(SecﬁOn IV. B. 2) for

which the deadline for issuance of a DEQ/A.QD permit is set forth in Section IV. B

below. Asher agreés to submit applications for the following faciliﬁes and

graission sources:

ER Bright Pool sweet production well and processing Stream {(Well 418

and its related tanks and processing equii:}ment).
2, Bright'Pool sour production walls and processing stream (Wells 31-8
' and 44-5 and their related tanks, processing equipment an& flars).

3. Beaver Hole production wells and processing stream (Wells 24-20,

42-20A, 1121, 1221, 22-21, 31-21 and their related tanlks, processing

equipment and flare).

4, .'Fade':ral 32-20 Water Injection szcilily (W ol 32.20 and related water

ttorage ta;nks and processing equipment). |
DEQ/AQD and Asher acknowledge that e the time of this agreement, the Beaver
Hole production facilitiés are shutin. DEQ/AQD and Asher agree that Asher
mas'f, flare produced gas from. fhé Bcav&_ar Hole wells as the Beé.veic Hole weﬂs
currantly éhutﬂin are refurned to producﬁoﬁ to gathsf and collect the data necessary

1o prepare & complete permit application. Asher agrees to timely collect ofl and

gas production data, oil and gas composition data, ofl and water storage tank

emission data and such other date as is necessary for preparing a comiplete air-

- CONSENT IDECREE
Byomingv. Asher Assoclates, Ine.
Page 8 of 17




e BPRRPAT . U, LTI, ey

quality permit application as the Beaver Hole wells currenily shut-in are retﬁmed ‘

o production. Asher agrees to provide such data to DEQ/AQD within thirty (30

days of the date each well is refurned to production. All emission measurements

shall be mede in accordance with the DEQ/AQD’s OQil and Gas Production

Facilities, Chapter 6, Section 2 Permitiing Guidance, the WAQSR and the Act, In

the event the data collected from a particular well or combination of wells in
production or returned to production at the Beaver Hole site indicates emission
len;els qualifying ﬁ pa_rtiéﬁlar well or combination of wells as a Title V major
SOUrCE of emissions, Asher shall immediately shut-in the well or wells until

properly permitted by the DEQ/AQD or umtil Asher begins reijection of the

" produced gas from the well or wells. In addition, in the event Asher is unable or

otherwise fails to submit a complete air quality permit application for the facilities

identified in Section IV. B. 3, before December 31, 2010, any unpermitted
producing well or wells at the Beaver Hole shall be shut-in. After December 31, :
2010, Asher may only Tesume production of the shut-in Beaver Hole wells after

' submitting an air quality permit a}éplica’cion and issnance of an air quality permit

as is allowed and required by the WAQSR and the Act.

C.  Complets ait quality permit applications shall address all the
raciuirements under Cﬁapter 6, Section 2{c) of the WAQSR and shall include all
resulis of physical measurements and anély‘tical a_malyses of gas, oil and water
samples conducted and collected by Asher after March 1, 2010, results of

calculations and modeling, process and instrumentation diagrams for sach facility,
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and estimates of emissions as well as any other supporting materials Asher may

elect to submit, Caloulations, modsling and emission estimate shall be made in

- accordence with standard engineering practices. An application shall be deemed

complets by the DEQ/AQD when the application includgs 1) all nécessary forms ..
which have been filled in completely and correctly; 2) a complete written process
description identifying eaph liquid and gas stream that enters and exits the facility |
aﬁd the processing, storé.gc, sales and emission contro] equipment within the |

- facility; 3) & facilify plot plan idéntifyi;lg and labeling Géﬁfl ligguid and gas stréam

that enfers and exits the faciliiy and the processing, storage, sales and:emission

control . equipment within the facility, including flow rates and operating

temperatures and pressures of the streams and equipment; 4) thé actual and

pbtentiai emission rates from each individﬁa.l somce of VOC, HAP, NOy, CO,

HpS and 80,, emissions at the facility. Tn the event that affer receiving permit.

applications from Asher, DEQ/AQD requests or requires additional information
which is necessary to analyze and process a permit applica’tién(s)_ which, with

reasonable diligancé, cannot be provided on or before Decembér 31, 2010, the

DEQ/AQD and Asher may, by mutual written agreement, extend fhe December -

31, 2010, deadline to accommodate the gathering of the additional information. Tn
the event Asher is unable to file a complete application by December 31, 2010 or
any mtually agreed exteﬁsion, Asher shall shut-in the relevant Pacility as

identified in Sections IV. B. 1, 2, 3, and 4 of this consent decree,
CONSENT DECREE
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D. "In the. event Asher subm:ts compilete permfc -applications as

. 1den11ﬁed and desoribed in Sec‘non IV. B and C above, DEQ/AQD agrees to -

timely process said permit applications. Asher acknowledges that DEQ/AQD may
not approve and issue permits in accordance with the applications as submitted but

that one or more permits may be apprbvcd and issued by DEQ/AQD for the

Facilities and emission sources identified in Section IV. B and as fnchuded in the

- air quality permit applications. DEQ/AQD agrees. to allow Asher to continue oil

and gas production and Wate;:r mjection,. subject to the restri&tions 'contained ih
Section IV. B and C., with tﬁosc cﬁntrols as are now in place and operating duril.ng
the period DEQ/AQD reviews, processes and approves one Or more perm,tts for
the faclh‘cles and emission sources 1dent1ﬁed in Section IV B. In the event
DEQ/AQD approvss one of more permits for the facilities and emission sc;m‘ces

identified in Section IV, B., Asher shall implement the emission controls specified

in said permit or permits within such time as is allowed as specified in the permits

ot Asher shall cease all emissions for which such confrols are specified. Tn ibe

event DEQ/AQD denies & permit for one or more of the facilities identified in
Section IV, B or denies & permit for one or more portions thereof, Asher shall,
upon written notice from DBQ/AQD of such denial, cease all emissions from

those facilities (ox portions thereof) as are denied an air quality permit.

E.  Inthe event 2 new permif or permits authorizing emissions from the

- Bright Pool sowr production facilities identified in Section IV. B. 2 has not been

issued by the DEQ/AQD, within forty five (45) days of the acceptance of this
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Consent Decree by the Court, Asher agrees to slmt~1n the Bright Pool sour.
production wells 1den1:1fied in Sec‘aon IV.B.2. In the event the Bright Pool som
production is shu:t~m pursuant to this section, Asher agrees that it ghall remain
shut-in until such time as Asher is capable of re-injecting the. produced gés from
said faoiﬁty' or sher obiains a permit from DEQ/AQD which authorizes anotber
form of emission control, e}meptmg that Asher may produce the. wells as allowed

by the D’EQ/AQD for the purpose of obtammg data necessm'y to obtain an air

© quality permmit,

V.  Release and Covenant not to Sue and Dismissal With Prejudice

A, DEQ/AQD agrees that payment of the Stlpmmd Penalty Amount
and submittal of complete permfc apphcatmns as speclﬁed and described in

Seo’uon v and of ﬂns Consent Decree shall censntute full satisfaction of 1}1@

clanns agaunst Asher that DEQ!AQD alleged in ’rhe Complamt 1mt1a.ting this action

or in the NOV.

B, ' In consideration of the Stipulated Penalty Amownt paid by Asher

and of Asher’s agreement to submit complete permit applications under Section
A% of this Consent Decreé, DEQ/AQD and the State of Wyoming hereby release
and covenant not to sue Ashsr its 1espec{:1va succassors asmgns affiliates,

parents, officers, directors, employees and represantatwes, as to any comumon law

claims, statutory claims, or offier claims or causes of action which arise out of the

facts, transactions, or events which were alleged in the Complaint initiating this

CONSENT DECREE
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action or in the NOV on the basis of knowledge DEQ/AQD actually had at the

 time of issuing the NOV.

C.  This covenant not to sue is expressly conditioned upon. the complete

and satisfactory performance by Asher as specified in Section IV of this Consent

Decree.

D. "~ Within thirty (30} days after the complete and satisfactory

performance by Asher of the terms of this' Consent Decree, the DEQ/AQD will

request that the Coust terminate this Consent Decree and dismiss this action with

* prejudice to all :cla.ims which were made in this lawsuit.

B. - The terms of Section IV and V shall .'sfurvive ’éhe termination of the

Consent Decree,

VL Parties Bound

A.  This Consent Decree shall apply fo, and Bg binding upon Asher',‘its

. successors and assigns and upon the DEQ/AQD and, the State of Wyoming.

B.  The Parties do not intend to cteate in any. other individual or entity -

the status of third party beneficiary, and this Consent Decree shall not be
constried 50 as to create such status. The rights, duties and obligations contained
in this Consent Decree shall operate among the Parties to this Consent Decree.

C.  Nothing in this Consert Decres relieves Asher of its duty to comply

with fhe Act, WAQSR, the federal Clean Air Act, and the regulations and

standards adopted thersunder including any permit requirements.

COMSENT DECREE
Wyormingv. Asher Associatas, o,
Page 13 of 17




P TN

SRV TP

AR

D, This Consent Decree is not and shall not be consh:ued to be a permit
or permit modiﬁcatioﬁ | issued pursuant to any federal, state, or local statute,
ordinance or regulation. Asher shall rema.;in solely responsible for its compliance
with the terms of this Consent Decres, all permits, and all applicable federal, state
and local laws and régulations.

VIL Terms Not Seve;-ahle
| A. - The terms of this Consent Dectee, which embody the compieheﬁsive

stipulated settlement between the Parties, are not severable.

VI Reservation of Rights

A, By signing this Consent Decree, Asher neither adin_its nor denies that

it Violated any provision of the Act, the WAQSR, the fedoral Clean Adr Act, or

j:ermits issued pursuant to such authortty inchuding Permit No. MD-309.

o B. DEQAQD and the Stats of Wyoming reserve all legal end equitable
Iremedjés available ﬁ: enforce the provisions of this Cbns.én_t Decreé, including
secking injunctive relief and/or civil penalties.

C. DBQ/AQD and the State of Wyoming do not waive soversign,

- Tmmunity by anterihg into this Consent Decree and retain immunity and all
-~ defenses zvailable to them as-sovereigns under all state and federal law, except

that any of the Parties meay bring an action to seek interpretation or enforcement of

this Consent Decres. Bach party shall bear its own costs, foes, and expenses in

any such action,
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IX. Termination of Consent Decree

h ‘A, Except as otherwise proﬁded in Section V, the terms and conditions
of ﬂns Co@éent Decree shall terminate upon the DEQ/AQD’s ﬁlin'g of written
notice to the .Court confirming the completion of Asher’s obligations under this
Consent Decree and the Couwrt’s entry of a Termination and Dismissal order.
X.  Attorney’s Fees/Costs of Aci:ion

A, Each Party shall bear its ldwn attorneys fees and costs of this action.
XL Retention of Jurisdiction - -

A, The Court shﬁ]l retain jurisdiction to enforce the terms and
conditions of this Consent Decree, to ‘enter such ordess as are appropriate uhder
the Consel_it Decree, and to resolve all disputes as may be nqc;essary or appropriate
for the coﬁstrﬁstion or fo carry ont the terms of this Consent Decree umtil it is
termineted as provided above. | | |
X1, .Author;lfy'

A.  The Signatories certify that they &Ie‘dmy m}thofize:d 1o bind ﬂwif

respective Parties to this Consent Decree.

. bﬁ-—-—m-- . -
DATED this |\ | day of 0"\ A ,2010.

Vs

DISTRICT'COURT JUDGE

STATE OF WYOMING COUNTY OF LARAMIE, 5 CHEVENNE

I Gerria £ Blshop, Clark of the Disiel Sourt in and for the
cuungnnf Laramils, Vyomirg, ck heraby cretly. Uial tho wits
forageing [5 & full e and botsct ciipy of the ofigital fharect s
uﬂ]:em o file or of racortin rfg'm e
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'WE HEREBY CONSENT to the entry of this Consent Decree:

FOR THE WYOMING DEPARTMENT OF ENVIRONMENTAL QUALITY:

Steven A, Dietrich, Administratoy

_ Air Quality Division

T8 V. Corra, Director
Epartment of Environmental Quality

OR ASHER ASSOCIATES, LLC:

Name Harold Patton -
Title: President

AFPROVAL AS TO PORM:

A’rtorney General’s Ofﬁca _
123 Capitol Building
Cheyenne, Wyoming 82002
(B0T) 7776946
Attorney for DEQ/AQD

" CoWsENT DECREE
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5/l
Date A
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APFROVAL A8 TO FORME:

. == #/7k

<. Mark Stewar, # 6-4121 : Date
Davis & Cannon, LLP
422 W. 26" Street
Cheyenne, Wyoming 82001
(307) 6343210 |
Attorney for Asher Associates, LLC
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