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|
IN THE FIRST JUDICIAL DISTRICT COURT |
IN AND FOR LARAMIE COUNTY, STAT) OF WYOM:[NG

PEOQPLE OF THE STATE QF b] i
WYOMING, ) :
) 1
Plaintft, ) ;
) !
v, ) Docket No, I‘T_]‘ @2_@
) ]
M-I, L.L.C., a Defaware Limited ) f
Linbility Company, ) TRy O
) FILED
Deiendant. ) ! FEB 23 zml

. |
) ! SANDY [ANDERS
CONSENT DECREE 1 epg F THE [DISTRICT COURT

The Wyoming Department of Favironmental Quality, Air Quality Division

(DEQ/AQD™), in the name of the People of the State of Wyoming as lTlﬂintif'l’, pursuant

to Sections 901(a) and 903(c) of the Wyoming Environmental Quality /}cl (“Act™) Wyo.
i

STAT. ANN, 8§ 35-11-901(a) and 903(c) (West 2010), has filed a Clomplainl against

i
Delendant M-1. L.L.C., a Delaware Limited Liability Company, atleging that M-1, L.1..C,

failed to comply with certain permit conditions and air quality ::egulmio:?s at its Bentonite
Processing Plant Facility (“Facility™), located in Big Homn County. Wyoming, in viciaticen
|
~ 3 » . - ¥ ' “w ) e [
of the Act, the Wyoming Air Quality Standards and Regulations ( W.’\QSR' }, condition

10 of Permit MI3-658. DEQ/AQD and M-I, L.L.C. (collectively refcrrcc!i to hercinalter as
i

: T ‘1 : v - s

“Parties™). and the Court by enlering this Consent Decree finds, that thig Consent Decree
|

has been negotiated by the Parties at arms length and in good faith and W‘Li” avoid or gettle
|

certain litigation among the Parties. and that this Consent Decree is I‘aiﬁ. reasonable, and
b

in the public interest. ;

|

THEREFORE, the Parties. by and through their respective auorn‘tcys, have agreed
|
1o the lellowing terms for reselving this litigation prior to trial, bcl"u:rc the taking of

evidence, without adjudication or admission of any issue of facl or law, and with the
|
consent ol the Parties, |
|
I'T IS HEREBY ORDERED ADIUDGED, AND DECREED as f’dl]ows:




L Jurisdiction and Venue
This Court has jurisdiction over the subject matter and parties in this civil action

under Section 901{a) of the Act. WYO. STAT. ANN. § 35-11-901(a). Vienue is proper in

Laramie County under Section 903{c) of the Act. Wy, STAT ANN. § BIS-I 1-903(c).
[
i
i

I,  Parties
|
A, M-l LL.C, s a Delaware Limited Linbility Company and is the owner and

!
B. DEQ/AQD is the agency of Wyoming state governnwﬂi; responsible for

' l
enforeing the Act, the WAQSR, he State Implementation Plan (“SIP™) :adoptcd pursuant

operator of the Facility located in Big Horn County, Wyoming.

1o the federal Clean Air Acrt as amended, and permits issucd pursuant u{lhose provisions

including Permit MD-658.
[1l.  Baekgronnd

A MILLLC _ |

i Mﬁl, T.L:C. owns and operates the Facility loca Ld in Big Horn

County, Wyoming,

2, M-I LL.C. is a “person™ ay deﬁned_ in_ Scctiop ][)BI(a)(_'Vi) of the Act
and WAQSR. Ch. ! § 3(a). _WY().'.S‘I‘A’I’. ANN. 7§_35-11—I._O3(a)(\-‘i). i

3. M-1, L.L.C. holds various DEQ/AQD permils rela‘[ing fo the l-'acilil}’;
including Permit MD-658.

3. DEG Conslruction Perinit MD-658

¢
u

|
I
|
i
i

1. The Act establishes a statulory scheme which is de::ﬂ'i;gned in part o
énahle the State of Wyoming te prevent, reduce and eliminate polluli(mif: to preserve and
enhance the State of Wyoming's air, water and land resources; and, to a:]:low the State of
Wyomliag to plan the development, use. reclamation and enhancement oll"lits atr, land and
water resources. Wyo. STAT, ANN. § 35-11-102. é

2, Wyoming's construciion permit program requires fhiat persons oblain
a DEQ air qualily construction permit prior to commencing construction of any new

facility or modifying any existing facility capable of causing or incrcasidg air pollution in

houl

) >



[
|

|
excess of standards established by the DEQ/AQD.  Wyo. STAT. AlN. § 35-11-801:

I
WAQSR Ch. 6, § 2. |
|
3. Wy, STAT. ANN. § 35-11-801(a) provides in peitinent part, “[i]n
|

granling permicg, the [DEQ] direclor may impose such condilions as mz\ly be necessary Lo
|
accomplish the purpose of this ect [Wyoming's Envirenmental Quaiilly Act] which are
|
nol inconsisient with the existing rules, regulations and standards.™ :
.
4, Chapter 6 Section 2 of the WAQSR prescribes lhe: applicabitity and
1
procedures for issuing permits to sources under the DEQ/AQD™s leonstruction and
muodification permitting program. 1
3. Chapter 6. Seclion 2(f) allows reasonable concli[ion_s {0 be imposed

f
F

upon construction or modification permits, including emission ]imi}s. and emission
fi

testing und moniloring requirements. |

6. On August 21, 2041, the DEQ/AQL issued Permit MD-658 1o M1

1L.L.C. for ithe Facility, |

|
7. Condition 10 of Permit MD-658 sels the particulate emission limil

|
for the ESP Stack (Unit 2) at 0.02 grams per dry standard cubic foot (‘lgl'/c[sct‘) and 12.2
pounds per hour {Ib/hr), |

C.  DEQNoticg of Violalion [Docket No. 4628-10 (NOV) !

l. On or aboul Seplember 16, 2009, M-I, L.L.C. |c0nductcd slack

t
testing for the ESP Stack (Unit 2), the results of which indicated thdt PM was being

emitted at the rale ol 0.044 gr/EIscF and 24,83 Ib/hr, i

2. On or about November 20, 2009. M-I, L.IL.C. ré-tested the TSP
Stack (Unit 2), the results of which indicaled that PM was being cmillcd al the rate of

0.035 ar/dscl and 17.33 b/hr, |

. i
3. On or about September 22, 2010. M-1, L.L.C. retcslgcd the HSP Stack

{Unit 2), the resul(s of which indicaled thal PM emissions were within pe]rmilted tHimits,
4, Bascd an the results of the DEQ/AQIY's review, and on Inlormation

and beliel, Wyoming alleges that M-1. L.L.C. violated the Act, thé WAQSR, and

Condition 10 of Permit M12>-658, by failing 1o comply with the PM emission limit for the
|

3 |

'




I
|

Facility’s BSP Stack (Unit 2) [or the period from Sceplember 16, 2009 Lﬂrrough Seplember
22,2010, |'
3, Pursuant 1o WYO. STAT. ANN. § 35-11-701, the IgliQ/AQI) issued
Notice of Violation Docket No. 4628-10 (NOV Y to M-E, [L1L.C. on .F!auuary 29, 2010,
alleging in part that M-I, L.L.C. violated the Act, the WAQSR, and Psfmnit MD-638 by
|
failing to comply with the PM einission Iimi} for the Facility’s ESP Seack (Unit 2).
6. Any person who violates any provision of Articlc:2 of the Acl, the
WAQSR or any standard or permit adopled pursuant to those pl.‘ovisionEs. “ig subject to a
penalt_\-'.}&(n -to exceed ten thousand EI(-}l]ars-(!ii].(‘).()(){).()[)) for each violaiinn for cach day

. . ) 0 . . N - .. v i
during which violation continues, a temporary or permanent m_]unctmn,lor beth a penalty

and an injunction].]" WYO. STAT. ANN. § 35-11-901(a). |
|
IV. Settlement l
'

Al Within thirty (30) days aller notice to M-I, L.L.C. of entr%; by the Court of
this Consent Decree, M-I, L.L.C., without admilting any of the [acts a]lklgt:d in the NOVY
or Complaint and without admitting, Jiability or.. failure to 'conu)ly--{e\i'ilh. any permit

I
requirements, agrees 1o pay to the DEQ/AQD the sum of ninety nine Ehoglsand dollars and
no cents ($99,000.00) (Slipt-Jlaied Civil Penalty) as a full and comﬁjelcicaéh pryment Lo
resolve this matter, - The check shall be made payable lo the!- Departmen  of
Envirenmental Quality and sh:a-ll Ee dcli\re.rc»:;[ 1o Num,y Vchr. Sr. Asst, ;‘:\ﬂorncy General,
Wyoming Altorney General’s Oflice, 123 .(".‘.apilol Building, Clle)'cnne. V:\t'Y 82002.

8. Paym'ent of the Stipulated Civil Penalty shall constitute ‘I:'L%Q} satisfaction of
: |

M-I, L.L.C.’s obligations under this Consent Decree. | .

Y.  Release and Covenant Not fo Sue and Dismissal with Prejudicg,

A, DEQ/AQD agrees thal payment of the Stipulated Civil Peffily as specilied

ie claims against

|
|
I
l

in Section 1V of this Consent Decree shall constitute full satistaction of 1
M-1, L..L.C. that Wyoming alleged in the Cdmplaiut initiating this action or in the NOWV.
B. In consideration of M1, L.L.C.*s payment of the Stipulated Clvil Penalty.
the DEQ/AGD and the Stale of Wyoming hereby release and covenanfnot to sue M-1,
L.L.C., ils respective successors. assigns, affiliates, parents, o[‘l!iccrs. dircctors.
i
& i

|

) ) i M



employees, and representatives. us to any common law claims, statutory claims. or other
i i

claims or causes ol action arising out of the facis. transactions. or e\l.'enls which werce

alleged in the Complaint initiating this action ot jn the NOV on the bysis of knowledge

DEQAQD actually had at the time of issuing the NOV. !

C.

1
This covenant not 1o sue is expressly conditioned upon the complete and

|

salisfactory performance by M-1, L.I.C. as specilied in Section 1V of this Consent
|

Decree.

D.

Within thirty (30} duys aller the complete and salislactory performance by

M-1, 1..L.C. ol the terms of this Consent Decree, the DEQ/AQD will request that the

Court terminate this Consent Deerce and dismiss this action with prejudice to all claims

which were made in this lawsuit, i

1. The Llerms of Section V shall survive the termination oI‘lhq Conscnt Decree.
¥I1. Parties Bound |

A.  This Consenl Decree shall apply (o, and be binding upoﬁ M), LL.CL is

i
successors and assigng and upon the DEQ/AQD and the State of Wyoming,

B.

i
The Parties do not inlend lo creale in any other indivic‘ua] or entify the

siafus ol third party bencticiary, and this Consent Decree shall not be donsirued so as (o

create such slatus, The rights, duties and obligations contained in thid Cousent Decree

shall operate among the Parties to this Consent Decree.
1 g

.

Nothing in this Consent Decree relieves M-1. LL.C, ol ils duly w comply
i

'
wilh the Act, the WAQSR, Wyoming's $1P, the federal Clean Adr Acl. and any rules.
1

repulations and standards adopted thereunder including any permit requircments.
|

D,

permit modilication issued pursuant to any federal, state. or loca) slzt[LLe. ordinance or

‘I'nis Comsent Decree s not and shall nol be construed th be a permit or

I
cegulation, M-1, L.1.C. shall remain solely responsible for its compliance with the terms

of this Consent Decree, all permits, and all applicable federal. state an|d local lavws and

regulations.




VII. Terms Not Severable _ r
The terms of this Consent Decerce. which embody the compreliensive stipulated

I

]

seltlement between the Parties. are not severable, .

|

VITL. Reservation of Rights |

I
A. By signing this Consent Decree, M-I, L.L.C. does not adrbit that it violaied
any provision of the Acl. the WAQSR. Wyoming’s SIP, the federal é:lean Alr Acl, or
H
permits issued pursuant to such authority, By entering into this Con&-;c-nt Decree, M-I,
I.L.C. does not admit or deny the validity of any allegation contained iiia the NOV or the

Complaint. " ' .
|

3. DEQ/AQD and the Stale of Wyoming reserve all leg;éli and equitable

remedies available to enfurce the provisions of this Consent Decree, including secking

£

!
C. DEQ/AQD and the State of Wyoming do not waive sovercign immunity by

injunciive relief andfor civil penalties.

entering into this Consenl Decree and retain immunity and al] defenses iz_ivailab]c to them

as sovercigns under all state and federal law, except that any of the Parlies may bring an

action to seck intcfprctaﬁnn or enforcement of this Consent Decree, H.'fac’h party shall
bear ils own cosis,ﬁt:'-ées, and expenses in any such action, !
I1X. Termination of Consent Decree i,
)

A, Excepl as olherwise provided in Scction V. the terms and anditions ol this

Consen: Deeree shall terminate upon the DIEZQ/'AQD’S filing of \-\-'ritien notice to the

Court confirming the completioh of M-I, L..1.C.’s obligations under lhijls .Consenl‘ Decree

and the Court’s entry of a Termination and Dismissal Order, I
I

X. Attorney’s Fees/Costs ol Action :
. . ! I_-

Al Fuch Party shall bear its own attorneys [ees and cosls oi‘lhii§ aclion..

- i

XI.  Retention of Jarisdiction '

f

! i N
A.  This Court shall retain jurisdiction te enforce the terms and conditions of
!
this Consent Decree. to enter such orders as are appropriale under the Consent Decres,
L

and to resolve all disputes as may be nccessary or appropriate for the donstruction or to

|
carry out the terms of this Consent Decree until it is terminated as provided above,

6 !

) y



XIl,  Authority
|

".‘he SIQI’]"ltG le cerl il 13 [ d ( C

aares CIU[_S’ lhdl lhcy are dlll}’ E\thh(}rizcd 10 bin 1h "il‘ ¥ S ‘ti\" P ‘L
N = respective Farties
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!
WE HEREBY CONSENT (o the entry of this Consent Decree: I

FOR THE WYOMING DEPARTMENT OF ENVIRONMENTAL QU/{IJI"I'Y:

Slaven GQM 2-10-1 I

Sieven A. Dietriciﬁ-&ministrmor Date
Air Quality Division

M«d!p{u«/ z_/!%r :

Jobh Cogta, Director Date :
Department of Environmental Quality _

!

FORM-LLLC

a% %Jwﬁ—w 2/75%/”’;/

Timoth [Fag 5\' / Date
“ Manager Disir LUOP(.[&UGIIS Sr

|
|
1
I
1
|

|
i
!
1
;

Clerk of District Court cestifies copies were |-
distributed on=2 .23 ' _to: |

APPROVAIL AS TO FORM:

r . Z/ﬁ/a&w 'j
Nancy E. VEhr (Bar No. 6-3341)  p— Date~
Allorney General’s Ollice

123 Capitol Building !
Cheyenne, WY 82002 1
(307} 177-6946

Altorney lor DEQ/AQD i

.9 Loud QA 2/7/7??

“Steven F, Freudenthal (Bar ) .
Freudenthal & Bonds, P.C. ' S .
P.0. Box 387 SRS
Cheyenne, WY $2003 '
Attorney Tor M-I, L.1.C.




