










































































BEFORE THE WYOMING INDUSTRIAL SITING COUNCIL

IN THE MATTER OF THE INDUSTRIAL )
SITING PERMIT APPLICATION OF )
WASATCH WIND INTERMOUNTAIN, LLC ) DOCKET NO. DEQ/ISC 10-02
d/b/a PIONEER WIND PARK I, LLC AND )
PIONEER WIND PARK I, LLC )

SUPPLEMENTAL AFFIDAVIT OF CHRISTINE MIKELIL: DEMONSTRATING
COMPLIANCE WITH SPECIAL CONDITIONS Nos. 16, 17, AND 21

COMES NOW your Affiant, Christine Mikell, being duly sworn upon her oath and of
legal age, and in support of the Applicant’s Supplemental Notice of Compliance with Permit
Special Conditions #16, #17, and #21, filed concurrently herewith, states and alleges as follows:
1. I am the President of Wasatch Wind Intermountain, LLC d/b/a Pioneer Wind Park I, LL.C
and Pioneer Wind Park I, LL.C (“PWPI & PWP II").

2. On or about July 18, 2011, the Industrial Siting Council (“ISC”) issued its written
“Findings of Fact, Conclusions of Law and Order Granting Permit Application with Conditions
and Allocating Impact Assistance Funds” (“ISC Permit”) to Wasatch Wind Intermountain, LI.C
d/b/a Pioneer Wind Park I, L.L.C and Pioneer Wind Park II, L.LLC.

3. The ISC Permit contains certain Special Permit Conditions.

4. Special Permit Condition #16 reads, in its entirety:

Special Condition #16. Before the start of construction of cach segment of

construction — Pioneer Wind Park I & II — Permittee shall provide the second year

survey of wildlife to the ISD. The Director may authorize the start of

construction of the segment on a favorable recommendation by the Wyoming

Game and Fish Department. Notwithstanding the above the Director may

authorize the Permittee, at its own risk, to begin making improvements to
Mormon Canyon Road.
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5. Special Permit Condition #17 reads, in its entirety:

Special Condition #17. Before the start of construction the Permittee shall
provide evidence of training, orientation, and agreement on response actions to
the Facility to personnel of adjacent fire districts. It will include fire prevention,
fire suppression, emergency rescue and the respective responsibilities of the
Permittee and the district(s). The Director may authorize the start of construction
on a favorable recommendation by the State Fire Marshall.

6. Special Permit Condition #21 reads, in its entirety:

Special Condition #21. FFA approval for remote control night lighting of wind
generating towers will be sought and installed within six months of FFA approval.

7. On May 16, 2014, PWP I & PWP 1II filed the Affidavit of Christine Mikell
Demonstrating Compliance with Special Conditions Nos. 16, 17, 20 and 21 (hereinafter “May
2014 Mikell Affidavit™).
8. This Supplemental Affidavit is provided to supplement the information in the May 2014
Mikell Affidavit as to Special Condition #16, #17 and #21.
9. Special Permit Condition #20 was fully addressed in the May 2014 Mikell Affidavit and
is not supplemented herein.
10. This Supplemental Affidavit and the May 2014 Mikell Affidavit reflect PWP I & PWP
IT’s compliance with Special Permit Conditions #16, #17, #20 and #21.

I.  SPECIAL CONDITION #16 — SECOND YEAR WILDLIFE SURVEY
11. As required by Special Permit Condition #16, PWP I & PWP II provided a second year
wildlife survey to the ISD, obtained a favorable recommendation by the Wyoming Game and
Fish Department, and obtained a letter from the Director recognizing the requirements of this

Special Condition have been met.
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12. PWP I & PWP II attach hereto and incorporate by reference the letter dated May 2, 2014
from the ISD confirming PWP I & PWP II have complied with the obligations of Special Permit
Condition #16 as Exhibit A.

13. PWP I & PWP II attach hereto and incorporate by reference the letter dated July 16, 2015
from the Director recognizing the requirements of this Special Condition have been met as
FExhibit B.

II.  SPECIAL CONDITION #17 — TRAINING, ORIENTATION AND AGREEMENT
OF FIRE DISTRICTS

14. As required by Special Permit Condition #17 and discussed in detail below, PWP I &
PWP II: developed an Integrated Contingency Plan (“ICP™) in consultation and agreement with
the adjacent fire districts for response actions to the facilities, including fire prevention, fire
suppression, emergency rescue and the respective responsibilities between PWP I & II and the
fire districts; provided training and orientation to the personnel of the adjacent fire districts; and
obtained a favorable recommendation by Lanny Applegate, the State Fire Marshal.

15. The PWP I & II Projects are located within Converse County. The fire districts within
Converse County include the Town of Glenrock Fire Department, with stations in Glenrock and
Rolling Hills, the City of Douglas Fire Department and the Converse County Rural Fire
Department (collectively referred to herein as the “adjacent fire districts™). The Converse
County Emergency Management Agency coordinates all of the emergency response agencies in
Converse County.

A. Integrated Contingency Plan

16. PWP I & II developed the ICP for the PWP I & II facilities for responses to any
emergencies that may occur on the PWP I & PWP II site. The ICP contains the procedures and

directives that are to be carried out whenever there is a natural disaster, plant emergency, or
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threatened incident that may cause harm to human health or the environment. The ICP contains
information related to fire prevention, fire suppression, emergency rescue and the respective
responsibilities between PWP I & 11, the adjacent fire districts and Converse County Emergency
Management Agency.
17. In the development of the ICP, PWP I & II, the adjacent fire districts, and the Converse
County Emergency Management Agency discussed and agreed upon procedures and directives
to respond to emergencies. Section II Response to Emergency Rescue (Section 2.9) of the ICP
addresses emergency responses if an individual becomes stranded on a tower, which was a
concern expressed during the hearing on the issuance of the ISC Permit.
18. PWP I & II attach and incorporate by reference the ICP dated May 1, 2014 as Exhibit (.
The ICP will continue to be updated as the PWP I & II facilities are constructed, operated,
decommissioned and reclaimed. PWP I & II will coordinate and work with the adjacent fire
districts and the Converse County Emergency Management Agency as the ICP is updated.

B. Training and Orientation of Adjacent Fire Districts
19. On May 16, 2014, PWP I & II provided a three hour training and orientation to the
adjacent fire districts and the Converse County Emergency Management Agency. The attendees
included Russ Dalgran, Hershel Wickett, Jeffrey C. Nelson, Carlos Mesa, and Mark Grant. Mr.
Dalgran submitted to the Industrial Siting Division a letter dated June 22, 2015 regarding the
training, orientation and agreement on the ICP, which is attached hereto and incorporated herein
as Exhibit D.
20. Don Claussen, former Manager of Top of the World Wind Project and current Wind
Operations Supervisor of the Glenrock/Rolling Hills Wind Farm, provided training on behalf of

PWP I & II. Mr. Claussen discussed in detail the ICP. As fully described in the ICP, the training
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and orientation included the topics of fire prevention, fire suppression, emergency rescue and the
respective responsibilities of the adjacent fire districts, the Converse County Emergency
Management Agency and PWP [ & II.
21. As discussed and agreed upon during the training and orientation, PWP I & II will
provide additional training to all members of the adjacent fire districts and offer quarterly drills
for at least the first year after construction to ensure all volunteer emergency responders are
prepared in the event of an emergency.
C. Favorable Recommendation of the State Fire Marshal
22. Lanny Applegate, the State Fire Marshal, provided a favorable recommendation that
PWP I & II have complied with Special Condition #17. Marshal Applegate provided his
favorable recommendation in a letter to the Industrial Siting Division dated July 15, 20135, which
is attached hereto and incorporated herein at Fxhibit F.
III. SPECIAL CONDITION #21 — FAA APPROVAL OF LIGHTING
23. As required by Special Permit Condition #17, PWP I & PWP II will install the remote
control night lighting for the wind generating towers within six month of FAA approval.
24. In a report dated June 24, 2015, Laufer Wind provided the following summary on the
development of the technology and FAA approval for the remote control night lighting:
Technology Summary:

Laufer Wind has developed a radar activated FAA obstruction light
control technology called an Aircraft Detection Lighting System (ADLS). Our
technology is specifically designed for wind farms. When there are no aircraft in
the vicinity of the turbines, the lights are kept off. When aircraft fly within an
FAA-defined perimeter around the turbines, the FAA lights are activated. FAA

lights are turned off again when all aircraft leave the area. ADLS technology
provides the best mitigation approach to reducing the impact of required FAA

lighting.
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The Laufer Wind ADLS is proven technology. On June 23, 2014, Laufer
Wind successfully demonstrated our system to the FAA via a flight test on a wind
farm. This test was witnessed and verified by DNV GIL, one of the leading
technology consulting firms in the wind industry.

DNV GI. produced a technical note describing the flight test: 702365-
USSD-T-01 Laufer Wind Technical Note 20140722, [which is attached hereto and
incorporated herein as Exhibit F.

[As of the date of this Supplemental Affidavit], Laufer Wind is the only
radar lighting vendor to have successfully demonstrated to the FAA that we can
comply with their requirements on a wind farm.

Regulatory Summary:

The FAA is in the final stages of updating Advisory Circular AC 70/7460-
1 Obstruction Marking and Lighting, which describes how towers, including wind
turbines are to be marked. The update includes a chapter on Aircraft Detection
Lighting Systems (ADLS), which defines the technical requirements for radar
activated obstruction lighting.

The requirements can be summarized as follows:

An ADLS must activate the obstruction lights prior to an aircraft
entering a volume defined by a 3 nautical miles perimeter around
the obstructions, which extends from the ground to 1000 ft. above
the highest obstruction. The system must activate the obstruction
lights in the event of failure.

The June 23, 2014 FAA flight test against the Laufer Wind system served
two purposes:

1. Verification that the drafted ADLS standards were acceptable for
aviation safety.
2. That a vendor exists that could meet those standards.

The flight test was successful on both accounts. The FAA is preparing a
Technical Note describing the successful flight test.

The FAA currently accepts applications for radar lighting for obstructions
under the name Audio Visual Warning Systems (AVWS). Prior to the successful
June 23, 2014 flight test, the FAA would not consider radar lighting applications
for wind farms.

The FAA has recently communicated to Laufer Wind, that upon
publication of their Technical Note describing the flight test, they would consider
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applications from Laufer Wind for radar lighting systems for wind farms as
AVWS due to their confidence that they have established the final radar lighting
requirements and that Laufer Wind can meet those requirements.

The FAA Technical Note is expected to be published in Q4 of 2015.
Upon publication of the Advisory Circular, which is expected in Q1 or Q2 of
2016, radar lighting applications will be entered under the name Aircraft
Detection Lighting Systems (ADLS).

Pioneer Wind Park:

Laufer Wind has been in conversations with PWP I & PWP II about the
Pioneer Wind Park Projects since 2011. The site has been well studied and
modeled with our analysis tools. A system design has been completed that is
expected to meet FAA requirements for radar lighting.

Laufer Wind and PWP I & PWP II are currently negotiating a purchase
contract for radar lighting deployment at Pioneer. An agreed upon escrow
amount of $5300K has been established for that purchase.

25. PWP I & PWP II agreed with the Laufer Wind report and will continue to monitor
closely the FAA approval of the remote control night lighting.

FURTHER YOUR AFFIANT SAYETH NOT.
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BEFORE THE WYOMING INDUSTRIAL SITING COUNCIL

IN THE MATTER OF THE INDUSTRIAL )
SITING PERMIT APPLICATION OF )
WASATCH WIND INTERMOUNTAIN, LLC ) DOCKET NO. DEQ/ISC 10-02
d/b/a PIONEER WIND PARK L, LLC AND )
PIONEER WIND PARK IL LLC )

AFFIDAVIT OF CHRISTINE MIKELL DEMONSTRATING COMPLIANCE
WITH SPECIAL CONDITIONS Nos. 16, 17, 20 AND 21

COMES NOW vyour Affiant, Christine Mikell, being duly sworn upon her oath
and of legal age, and in support of the Applicant's Notice of Compliance with Permit
Special Conditions #16, #17, #20, and #21, filed concurrently herewith, states and alleges
as follows:

1. I am the President of Wasatch Wind Intermountain, L.ILC d/b/a Pioneer
Wind Park I, LL.C and Pioneer Wind Park II, LLC (" Applicant" or "Wasatch").

2. I participated in the preparation of the permit application in the above-

referenced matter (" Application™), and am familiar with the content of the Application.

3. I attended prehearing conferences related to the Application and the ISC
hearings.
4. [ was present at the hearing before the Industrial Siting Council ("ISC") on

the Application. These hearings took place from May 16, 2011 to May 18, 2011, then
reconvened for one final day on June 13, 2011.

5. I participated in the Industrial Siting Council’s hearing of the Application
and I testified at the hearing on May 16, 2011 and June 13, 2011.

6. I have reviewed the transcripts of the hearing,
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7. During the hearing I had the opportunity to hear the testimony of all the
witnesses, listen to the questions of members of the ISC, hear the legal and factual
arguments, and review all the exhibits submitted during the hearing.

8. I was present during the discussion and deliberation of the members of the
ISC on July 13, 2011, and witnessed their decisions and vote on granting the Permit and
its conditions.

g, I have read and reviewed the Permit issued in written form on July 18,
2011.

10. I understand Special Condition #16 of the Permit to require the Applicant
to conduct and provide a second year survey of wildlife to the ISD.

11. I understand Special Condition #17 of the Permit to require the Applicant
to provide evidence of training, orientation, and agreement on response actions to the
Projects to personnel of adjacent fire districts.

12. I understand Special Condition #20 of the Permit to require the Applicant
to participate in good faith negotiations and discussions with Pioneer Wind Park I and
Pioncer Wind Park II's (collectively the "Projects™) "opponent landowners" in an effort to
mitigate viewshed and audio impacts of the Projects.

13. I understand Special Condition # 21 to seek FFA approval for remote
control night lighting and install the same.

I The Parties

14. Wasatch Wind Intermountain, LLC (“*Wasatch™), is a renewable energy

developer proposing to construct the Projects in Converse County. Wyoming.
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15. Tracy Livingston is a founder of Wasatch, but is no longer with the
company in any capacity.

16. Brent R. Kunz, Marianne K. Shanor, John A. Masterson and Alaina M.
Stedillie are counsel for Wasatch.

1% Element Partners ("Element") was a primary investor in Wasatch Wind.

18. Sam Gabbita is a Managing Director of Element Partners.

19. Edison Mission Energy ("Edison") testified at the ISC hearings as to its
ability and willingness to provide financial assurance for the Projects.

20. Sanjay Bhasin was the Managing Director of the Business Development
Group for Wind Energy at Edison. Mr. Bhasin testified at the ISC hearing.

21. Ed Sledge was outside legal counsel for Edison.

22 Crystal Needham was inside counsel at Edison.

23. Parties formally supporting the permit application at the ISC hearing were
Grant Ranch and True Ranches.

24. The Northern Laramie Range Alliance (“NLRA™) is a Wyoming limited
liability company and the Northern Laramie Range Foundation (“NLRF”) a Wyoming
nonprofit corporation (collectively “NLR"). Both were parties to the ISC hearing and
unsuccessfully opposed the Projects.

25. Chester and Jennifer Hornung are individuals and landowners living in the
vicinity of the Projects. They were parties to the ISC hearing and unsuccesstully opposed
the Projects. Ms. Homung testified at the ISC hearing.

26. Alex Davison is a landowner in the vicinity of the Projects and is also an

attorney who has taken over representation of Chester and Jennifer Hornung (Mr.
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Davison’s daughter and son-in-law). Mr. Davison replaced the attornev the Hornungs
employed at the time of the ISC hearing, Mr. Scott Olheiser.

2T White Creek Ranch, LLC, is a Wyoming limited liability company owning
land in the vicinity of the Projects, and was a party to the Converse County Permit
process for the Projects.

28. Upon information and belief, Ken Lay is a member of, and the manager
of, White Creek Ranch, LLC. Mr. Lay is also a member of the NLRA and on the steering
committee of the NLRA. Mr. Lay was a witness at the ISC hearing,

29, Peter Nicolaysen is counsel for NLR, and a landowner in Converse
County.

30. Tom Swanson is a member of the NLRA steering committee and a party
to the PSC Ruling as further defined herein.

31. Sharon Rodeman is a member of the NLRA steering committee.

32. The NLRA, the NLRF, the Hornungs, White Creck Ranch, Mr. Lay, Mr.
Swanson and Ms. Rodeman are collectively referred to herein as the “Opponent Parties.”

33. Additional Parties participating in the ISC hearing were Natrona and
Converse Counties, and the Town of Rolling Hills, though their participation was
primarily focused on the allocation of impact assistance funds.

IL Background

34. On or about July 18, 2011, the Wyoming Industrial Siting Council (ISC)
issued its written "Findings of Fact, Conclusions of Law and Order Granting Permit

Application with Conditions and Allocating Impact Assistance Funds" ("ISC Permit")
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Consistent with its usual practice and the deliberations of the council members, the ISC
placed a number of Special Conditions within the Permit.
35. Special Condition #16 reads, in its entirety:

“Special Condition 16. Before the start of construction of each segment of
construction — Pioneer Wind Park I & II — Permittee shall provide the second year
survey of wildlife to the ISD. The Director may authorize the start of
construction of the segment on a favorable recommendation by the Wyoming
Game and Fish Department. Notwithstanding the above the Director may
authorize the Permittee, at its own risk, to begin making improvements to
Mormon Canyon Road.”

36. Special Condition #17 reads, in its entirety:

“Special Condition 17. Before the start of construction the Permittee shall
provide evidence of training, orientation, and agreement on response actions to
the Facility to personnel of adjacent fire districts. It will include fire prevention,
fire suppression, emergency rescue and the respective responsibilities of the
Permittee and the district(s). The Director may authorize the start of construction
on a favorable recommendation by the State Fire Marshall.”

L Special Condition #20 reads, in its entirety:

"Special Condition 20. Upon opponent landowner agreement, the Applicant will
negotiate in good faith, mitigation for visual and potential audio impacts of
Pioneer Wind Projects I and II, such as but not limited to vegetative screening.”

38. Special Condition 21 reads, in its entirety:

“Special Condition 21. FAA approval for remote control night lighting of wind
generating towers will be sought and installed within six months of FAA
approval.”

39. This Affidavit is submitted to reflect Wasatch’s compliance with the
above-noted Special Conditions. While the vast majority of this Affidavit will
concentrate on the breadth and depth of negotiations undertaken in compliance with

Special Condition #20, all of the Special Conditions noted above will be addressed.
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III.  Chronology

40. On or about May 4, 2010, Wasatch participated in an initial “jurisdictional
meeting” with the ISD.

41. On or about February 2, 2011, Wasatch filed its ISC application.

42. In numerous locations and at various dates and times, Wasatch held
meetings and gatherings to present the project to interested parties and individuals. A list
of all meetings and details of public and government involvement is found in Chapter 4
of the Permit Application, Public Involvement. This list is modified by the meetings
listed herein.

43. The ISC hearing on the Permit Application was held May 16 — 18, 2011,
and reconvened for a final day of testimony and argument on June 13, 2011.

44, On July 18, 2011, the ISC issued the written Permit, with findings and
conditions consistent with its deliberations and decision of June 13, 2011.

45, On October 1, 2013, Wasatch appeared before the ISC with a request to
change the model of turbines and reduce the number of turbines at the Projects.
Wasatch’s requested amendments were granted by unanimous vote of the Council.

46. On December 18, 2013, Wasatch appeared before the ISC with a request
to alter the site plan for the Projects. Wasatch’s requested amendments were granted by
the Council without dissenting vote.

IV. Second Year Wildlife Survey — Special Condition 16

47. Special Condition 16 required Wasatch to perform certain actions prior to

the start of construction, including meeting with the Wyoming Game and Fish
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Department periodically, and providing a second vear of the Biological Survey Report to
Game and Fish.
48. Since the date the permit was granted, Wasatch has met with Game and
Fish at least four times, most recently in March 2014. Tt has also worked with the United
States Fish and Wildlife Service (USFWS) to avoid and minimize impacts to wildlife.
49. Wasatch provided the second year Biological Survey Report to Game and
Fish in 2012. This survey was prepared in consultation with Game and Fish, as well as
with the agency’s approval and acceptance. Game and Fish reviewed the Report and
made the following comment:
The report appears complete and addresses the baseline data collection for
species of concern for this project. Additionally the WGFD encourages
WW to utilize these data to make final determinations of turbine locations
to minimize impacts to associated wildlife. In particular, we suggest
turbine string configuration consider avoidance, to the extent possible of
raptor “high use areas™ as depicted in the report’s maps.
50. After receiving Game and Fish’s recommendations, Wasatch met with the
ISD and Scott Gamo (Staff Terrestrial Biologist, Habitat Protection Program, Wyoming
Game and Fish Department) to discuss the improvements that were made to the layout
and to minimize impacts to wildlife. These two meetings took place on October 17, 2012
and April 26, 2013. The ISD favorably recognized Wasatch’s efforts to make
improvements during these meetings.
51. In a letter dated April 30, 2014, the Wyoming Game and Fish Department
advised the Industrial Siting Division that Wasatch had met its wildlife-monitoring
obligation.

52. Additionally, in collaboration with USFWS, Wasatch reduced the number

of turbines from the original 62 allowed by the permit to 46, removing eight of the ten
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turbines in the northern middle string. These eight were in raptor “high use arcas.” Now,
there are no turbines in high use areas. These improvements were approved by
unanimous vote of the ISD after public meetings and deliberations at its December 18,
2013 meeting,.

V. Training, Orientation and Agreement of Fire Districts — Special

Condition 17

23 The fire departments relevant to this Condition include the Converse
County Rural First Control Association, Douglas Volunteer Fire Department, Department
of Fire Prevention and Electrical Safety, Natrona County Fire Protection District, and the
Natrona County International Airport Fire Department.

54, While training of these departments has not yet been completed, Wasatch
has consulted with Don Claussen, the former manager for the Top of the World wind
farm, regarding what training is the most appropriate.

55. Training will be held on May 17th at the Higgins Hotel in Glenrock,
Wyoming. Following this training, Wasatch will provide a summary of the training, as
well as regular updates, to the ISD with the contacts made to Emergency Management
Agencies.

VI. Attempts at Formal Settlement with the Opposing Parties — Special
Condition 20

56. This Section is included to reflect the breadth and depth of negotiations —
especially with Jennifer Hornung, Chester Hormung and the NLR — which began before
the commencement of the ISC hearings, and which continued up to and including the
NLR’s withdrawal from negotiations on September 26, 2011, and following that

withdrawal.
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§7. This Section is not intended to reflect each and every contact between the
parties and their representatives and respective counsel. It is not intended as a log of each
and every individual communication, whether oral, written, telephonic or ¢lectronic as
such a log would consist of literally hundreds of pages. Rather, this Affidavit is intended
to reflect, in broad terms, the good faith efforts of Wasatch Wind in meeting the demands
of the Opponent Parties and to demonstrate compliance with Special Condition #20.
Should additional information, evidence or testimony be sought or requested, it can and
will be provided.

A. Identification of “Opponent [.andowners”

58. Special Condition #20 requests Wasatch to undertake negotiations with
"Opponent Landowners.” While it seems clear to Wasatch that Mr. Lay, White Creek
Ranch, LL.C, Tom Swanson, Alex Davison, Mr. and Mrs. Hornung and the NLR would
be "Opponent Landowners," it 1s difficult to identify beyond them who Wasatch has been
asked to contact.

59. For example, at the original ISC hearing, Mr. Grady Gaubert testified
regarding his concerns with the Projects. In its Permit, the ISC referred to this testimony,
noting that it “was not particularly compelling in light of his admission that he purchased
his property with the knowledge that wind farm development on adjacent property was
likely.” Permit at 9 70.

60. Nonetheless, as has been Wasatch's practice, Wasatch has reached out to
those who identified themselves at the ISC hearing as opponents of the Projects in an

attempt to address their concerns.
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B. Settlement Efforts with the Opponent Parties - Introduction

61. The common thread among the Opponent Parties and the Opponent
Landowners is their membership in, and advocacy on behalf of, the NLRA and the
NLRF. As a result, Wasatch’s efforts to reach a mutually acceptable solution with the
NLRA and the NLRF is highly relevant to an evaluation of compliance with Special
Condition #20.

62. Early contacts between representatives of Wasatch and the NLR, or
individuals with the NLR, were not positive. While the Wasatch careers of the
individuals who initially contacted NLR members did not last long, these initial contacts
laid a foundation for the NLR's cynical, untrusting and hostile view of Wasatch that
remains to this day. Nonectheless, Wasatch's position has always been that it was and
would remain open to discussions about mitigating the concerns of the NLR, just as it
was and has been open to such discussions from any member of the community. This
position was repeatedly given to the NLR, particularly at a December 15, 2009, meeting
in Douglas at the Four Winds Motel between members of the NLR, including Diemer
True, Ken Lay and Peter Nicolaysen, and representatives of Wasatch, including Tracy
Livingston, Michelle Stevens, John Aubrecht, and John Masterson.

63. Despite Wasatch's receptiveness and desire to work with the Hornungs,
the NLR and other opponents of the Projects, contact between any opponents and
Wasatch were nearly nonexistent from the December 15, 2009 meeting referenced above

until April 8, 2011, when face-to-face discussions began again.
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64. As set forth further below, efforts at settlement between Wasatch and the
Opponent Landowners were extensive, taking place over months and involving literally
hundreds of hours of time and resources — likely from all who participated.

C. Settlement Efforts with the Opponent Parties — Substantive Discussions

65. Following the ISC pretrial hearing on May 10, 2011, and six days before
the beginning of the contested case hearing, representatives of the Parties met to discuss
the possibility of a mutually acceptable settlement agreement.

66. This initial meeting included, on behalf of Wasatch, Sanjay Bhasin,
Michelle Stevens, Christine Mikell, John A. Masterson, Ed Sledge (telephonically) and
Crystal Needham (telephonically). On behalf of the Project Opponents were Ms.
Hornung, her father (and now her attorney) Alex Davison, and representatives of the
NLR, including Peter Nicolaysen, Diemer True, Sharon Rodeman, and Ken Lay
(telephonically for a portion of the meeting).

67. This initial meeting lasted approximately two and a half hours, during
which time various conceptual ideas for settlement were discussed, including but not
limited to: movement of turbines to mitigate viewshed concerns of the NLR, Mr. Lay and
Ms. Hornung; direct monetary payments to Ms. Hornung and the NLR; payment timing
and conditions; withdrawal of legal challenges to the Projects; agreements to forego any
further development within certain geographic parameters; and other matters important to
the parties.

68. In response to this May 10, 2011, meeting, on May 15, 2011, (the day
before the ISC hearing began), Mr. Nicolaysen was provided with a draft settlement

agreement prepared by Wasatch's counsel. The May 10, 2011 meeting and the written
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draft set out the starting points for efforts to negotiate and resolve the concerns of the
NLR and the Hornungs.

69. For the ensuing four months, the Parties exchanged drafts, adding and
removing language consistent with the evolving discussions.

70. Parties to the final executable settlement agreement were Wasatch,
Pioneer Wind Park I, LLC, Pioneer Wind Park II, LLC, Tracy Livingston, DFJ Element,
L.P., Edison Mission Wind, Inc., Edison Mission Energy, Northern Laramie Range
Alliance, Northern Laramie Range Foundation, Chester and Jennifer Hornung and Alex
Davison.

71. These efforts continued from May 10, 2011, up to September 26, 2011, at
which time the NLR advised via e¢-mail that it was no longer interested in further
discussions and would not sign the agreement. None of the Opponent Parties have ever
communicated what specific terms became unacceptable after the NLR had previously
agreed to them.

72. Between at least March of 2011, through the NLRA's withdrawal from
settlement on September 26, 2011, there have been face-to-face meetings, hundreds of
telephone conversations and conferences, and hundreds, if not thousands, of e-mails
between opponents of the Projects and Wasatch, and internally among the Wasatch

parties. Representative of these communications and of particular note are the following.

1. Electronic mail

73. May 15, 2011: NLR requests more time to review agreement.

! Included within the final draft settlement agreement was a “condition precedent” to its enforceability,
requiring that Ken Lay, White Creek Ranch, LLC and Tom Swanson each execute a release of claims
against the Projects. Obviously, as the settlement agreement was never consummated, this requirement
never took effect. Rather, it is offered to show that these parties were active participants in the negotiation
process.
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74. June 2, 2011: Request for a face-to-face meeting made to NLR and
requesting response to written settlement agreement, NLR requesting revised viewsheds.

75. June 11, 2011: NLR e-mail to Sanjay Bhasin advising they must wait on
further discussion until after the ISC hearing. Though no response was sent to the last
Wasatch draft settlement agreement, NLR still wanting to move forward.

76. July 15, 2011: Sanjay Bhasin e-mails the NLR asking why Wasatch had
not received the promised, revised settlement agreement.

77. July 18, 2011: NLR responds to above e-mail indicating continued
willingness to explore settlement, requesting answers to a series of questions.

78. August 3, 2011: Alex Davison confirms telephonic meeting to take place
on August 5, 2011 to review updated layouts and visual simulations.

79, August 7, 2011: Sanjay Bhasin e-mail to Alex Davison with request to
have settlement reached by August 19, 2011. Sanjay provides contact information for
Crystal Needham to Alex Davison so work can continue during Sanjay's vacation.

80. August 10, 2011: NLR now requests Ken Lay visual simulation that had
been declined earlier. It is provided that day.

81. August 29, 2011: NLR writes about last settlement agreement provided
them (dated August 28, 2011), addressing certain issues.

82. September 19, 2011: Wasatch advises NILLR about changes that have been
accepted and revised draft to follow. (Revised settlement agreement provided to the NLR

on September 20, 2011.)
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83. September 23, 2011: Updated Exhibits (viewsheds and turbine layouts)
sent to NLR and Alex Davison. Offered a call on September 26 to review Exhibits and
meet in person after that.

84. September 26, 2011: NLR advises that settlement agreement is
unacceptable they will not execute the agreement.

ii. Telephone calls

83. July 1, 2011: NLR advises Sanjay Bhasin that the NLR would like to
come back and work with Wasatch. NLR indicates it will supply a response to the May
15, 2011, agreement on July 5, 2011.

86. April 8, 2011: Call with Wasatch, EME and the NLR to reengage the
NLR.

87. August 5, 2011: Call with Sanjay Bhasin, Michelle Stevens and Ed
Sledge (telephonically) and Peter Nicolaysen, Alex Davison and Jennifer and Chester
Hornung. NLR explains why it hasn't provided an edited settlement agreement and
couldn't until August 16, 2011. Review of viewsheds and visual simulations as well as
issues in August 2, 2011, version of the settlement agreement.

88. August 15, 2011: Telephone conference between Christine Mikell,
Crystal Needham and Peter Nicolaysen.

89. August 19, 2011: Telephone conference between Sam Gabitta, Christine
Mikell and Alex Davison on negotiation status and positions.

90. August 22, 2100: Telephone conference with Sam Gabitta and Peter
Nicolaysen. NLR advises that they would execute the last version of the settlement

agreement they had submitted (dated August 18, 2011).
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iii. Meetings

91. May 10, 2011: Beginning of negotiations, participants included Sanjay
Bhasin, Michelle Stevens, Christine Mikell, John Masterson, and Ed Sledge and Crystal
Needham (telephonically) on behalf of the Projects’ proponents and Peter Nicolaysen,
Alex Davison, Diemer True, Sally Sarvey, Sharon Rodemen and Ken Lay
(telephonically).

92. June 9, 2011: John Masterson, Sanjay Bhasin, Christine Mikell, Jackson
Lord and Ed Sledge and Crystal Needham (telephonically) on behalf of Wasatch and
Peter Nicolaysen, Sharon Rodman, Jennifer Hornung, Alex Davison and Ken Lay
(telephonically) on behalf of the NLRA. New wvisual layouts shown and further
substantive discussions during the approximately four hour meeting.

93. June 16, 2011: Sanjay Bhasin, Christine Mikell and Alex Davison meet in
Cheyenne to discuss viewsheds.

94, July 7, 2011: Meeting in Cheyenne, Wyoming between Alex Davison,
Christine Mikell and Sanjay Bhasin.

95. August 24, 2011: Meeting in Casper with Christine Mikell, Peter
Nicolaysen and John Masterson. Reviewed remaining settlement issues.

iv. Exchange of written settlement asreements

96. May 13, 2011: Draft agreement sent by Wasatch to NLR and the

Hornungs.

97. May 14, 2011: Draft agreement sent by NLR to Wasatch and the

Hornungs.
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98. May 15, 2011: Draft agreement sent by Wasatch to NLR and the
Hornungs.

99. July 22, 2011: Draft agreement sent by NLR to Wasatch and the
Hornungs.

100.  August 2, 2011: Draft agreement sent by Edison (on behalf of Wasatch) to
NLR and the Hornungs.

101.  August 18, 2011: Draft agreement sent by NLR to Wasatch and the
Hornungs.

102.  August 28, 2011: Draft agreement sent by Wasatch to NLR and the
Hornungs.

103. September 5, 2011: Draft agreement sent by Wasatch to NLR and the
Hornungs.

104.  September 16, 2011: Draft agreement sent by Wasatch to NLR and the
Hornungs.

105.  September 20, 2011: Draft agreement sent by Wasatch to NLR and the
Hornungs.

106.  September 26, 2011: The NLR withdraws from negotiations.

VII. Efforts at Settlement with Other Individuals — Special Condition 20

A. Chester and Jennifer Hornung.

107. As an initial matter, it should be noted that after listening to Ms.
Hornung’s testimony at the ISC hearing, and listening to that of Wasatch, the ISC found
that, contrary to Ms. Hornung’s testimony, the Hornungs had, in fact, had opportunity to

discuss their concerns with Wasatch:
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"...the Applicant has proved, by a preponderance of the evidence, it has met the

notification requirements in the statute. The statutes do not require personal

notification. The Wasatch Wind developers also conducted several meetings with

the local residents to discuss concerns and mitigate impacts. The Hormung's had

an ample opportunity to participate at the meetings and contact Wasatch Wind.

Wasatch Wind complied with all notification requirements in this matter." (sic)
ISC Permit at Paragraph 69.

108. Nonetheless, Wasatch went further, including the Hornungs and their
counsel, Mr. Davison, in the settlement discussions referenced above.

109. Ms. Houmning's statement at the ISC hearing are nonctheless
disconcerting. During her May 17, 2011, sworn testimony before the ISC, in response to
questions from her then-attorney, Scott Olheiser, Jennifer Horning testified, in part, as
follows:

Q. Did anyone contact you from Wasatch, regarding this project?

A. My first contact - and only contact - with Wasatch was at their open house.

Um, we were there a little early because we had eaten in town and we had the kids

with us and we didn't want to go home and come back in. Um, they asked us to

leave. And my husband asked: Is there something you don't want everyone to
hear? And then we were promptly sent Sam Lichenstein, who basically distracted
us from what they were talking about and offered some condolences and said, yes

— you know, vou will probably see some. And that was my -- the extent of our

conversation. He did give us a card and -- and sort of shrugged us off -- um, 1s

the feeling that we got from that. (Emphasis added.)
Transcript pp. 337 — 538.

Q. The open house that you're speaking of, what's the time frame of that? Do you
recall when that was?

A. That was November. November 9th.
Q. Did anyone from Wasatch ever come to your home to visit with yvou?
A. No.

Q. Did you receive any phone calls from any of the individuals at Wasatch?
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A. No.
Q. Do you know if your husband did?
A. He did not.
Page 339.
Q. Do you know if the location of your house was ever requested by Wasatch?
A. T do not know if they have.
Q. Okay. Earlier today -- or I'm sorry, earlier in the hearing process -- and I don't

know that you were here for this yesterday. However, there was testimony, I
believe from Ms. Mikell, that a view shed analysis had been done of your

property.

A. (Witness nodded.)

Q. What do you know about that?
A. T don't know anything about that.

Q. Have vou received any information about a view shed analysis for your
property, from Wasatch?

A. No, I have not.
Transcript at p. 540.

Q. What 1s vour feeling with regard to Wasatch addressing the concerns and the
issues that you have with regard to this project?

A. Can you ask that again?

Q. Sure. How have you felt Wasatch has accommodated you in the concerns and
the issues you, as a landowner adjacent to this project, have?

A. I don't think that they have taken anything seriously. I felt they didn't take it
seriously at the open house. Um, and they have yet to contact me, even though
I've stood 2 feet away from Michelle Stevens at hearing after hearing after hearing
of the Converse County Commissioners. Not a word. So I feel shrugged off.

Transcript at pp. 548 — 549.
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A. Wasatch did their entire layout without contacting us. Um, we're their nearest
neighbor. We've lived there vear-round. We're by far the most impacted people -
- negatively impacted people by this project. Um, none of the participants have
anything close to what we have in this, if you look at a percentage of their
ownings. This is everything we have. [ worry about my kids growing up. 1
worry about losing our life savings to this. Um, these turbines may be on paper,
but our home i1s on concrete. Um, I know that it's difficult to move turbines. 1
know that this is a difficult process. Um, but Wasatch made the choice not to
talk to us. And they did it in and now I think they should change it. Um, to me,
it seems very unfair. (sic) (Emphasis added.)

Transcript at p. 551.
110. Contrary to the above testimony, a meeting took place at the Holiday Inn

in Casper, Wyoming, before Ms. Hornung's testimony,

106. Transcript of hearing on June 24, 2013, Page 53, statement by Ms. Hornung:

I have not spoken with anyone from Wasatch since the last hearing. So in
relation to my condition, nothing has been done on that.

111. Nonetheless, Wasatch took it upon itself to attempt to mitigate the
Hornung’s concerns.

112.  Since the original Permit was granted, Wasatch moved 9 turbines farther
west from the Homung residence. Five of those were moved about at least a one-quarter
of amile, and in some cases one-half of a mile, farther away from the Hornung residence
than their original location.

113. FEight of the turbines that were directly in the viewshed of the Hornung’s
and are now totally eliminated from the Hornung’s viewshed, meaning they can no longer
see the turbines from their residence.

114. From the visual simulation perspective, with the permitted site plan, the
Hornungs can now only see nine turbines and tips of two other turbines. In the original

permitted layout, the Hornungs could see significantly more.
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B. Gradv Gaubert

115.  Mr. Grady Gaubert, a landowner in the vicinity of the Projects, was not a
formal party to the ISC hearing, but testified at the ISC hearing about his concerns with
the Projects. The ISC Permit referenced his concerns in the Permit, stating:

For instance, the Council finds Gaubert's testimony in opposition to the Projects

was not particularly compelling in light of his admission that he purchased his

property with the knowledge that wind farm development on adjacent property
was likely.
ISC Permit at Paragraph 70.

116. While it is therefore unclear whether Mr. Gaubert is an "opponent
landowner" referenced in Special Condition #20, Wasatch had repeated contacts with
representatives of Wasatch from July 2011 through September 19, 2011.

117. Mr. Gaubert has never made any demand or request of Wasatch, so it is
unclear what, if any, concerns he may have.

118. At the time of the hearing, Mr. Gaubert was able to see almost the entire
southern layout from his ranch. With the permitted site plan, Wasatch reduced the

number of turbines visible from Mr. Gaubert’s ranch by nine.

C. Gerald Epperly

119.  Gerald Epperly has also expressed concerns about the effect the Projects
may have on his property, though he was neither a party to the ISC process nor did he
testify at the hearing. It is therefore unclear as to whether the ISC intended him to be an
"Opponent Landowner."

120. Nonetheless, Wasatch communicated with Mr. Epperly about the effects
the Projects may have on his property. These efforts include various contacts in mid-

2011 as well as direct discussions with Mr. Epperly, beginning in earnest in July, 2011.
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121.  Discussions with Mr. Epperly progressed to negotiations between Wasatch
and Mr. Epperly's counsel, Mr. Craig Shanor, on an agreement to address his concerns.
These discussions progressed to the point of a purchase agreement being sent by Wasatch
to Mr. Epperly and his counsel in the summer of 2011.

122. With the evolution of the discussions with the Opponent Parties and
Wasatch and the changing nature of the number of turbines and their location, as well as
the legal challenges which were mounted against the Projects and delayed them, the
impact of the Projects upon Mr. Epperly, if any, and any concerns Mr. Epperly may have
are unknown.

123. Neither Mr. Epperly nor his counsel have ever made any demand or
request of Wasatch, so it is unclear what, if any, concerns may remain.

D. Ken Lay and White Creek Ranch

124.  Mr. Lay was one of the most vocal opponents of the Projects, testifying at
length at the Hearing, and actively participating in settlement negotiations.

125. At the time of the Hearing, Mr. Lay could see several turbines in the
southern and northem strings. Pursuant to the new layout, Wasatch moved four of the
turbines visible to Mr. Lay and White Creek Ranch. This move mitigated and removed
visibility of turbines and blades from the view of Mr. Lay and White Creek Ranch.

126. It should be recognized that outreach to some opponents of the projects
would be futile. Mr. Lay and White Creck Ranch should be considered part of such a
group. At the ISC hearing, on May 18, 2011, Mr. Lay testified that he wasn’t interested

in anything other than the complete removal of the Projects from the permitted area:
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Q. Did Wasatch ask you what they could do to try to help you address your

concerns?

A. Yes.

Q. And what your response?

A. We suggested to them that if they found a different location, away from the --
out of the mountains, that we wouldn't -- that would address our concerns.

Q. Basically, it was: If you will go somewhere else.

A. That's correct.
Transcript at pp. 1013.

127.  Given these beliefs, it should be recognized that in many instances, among
them Mr. Lay’s, the only acceptable mitigation is categorical denial of these permitted
Projects.

E. General Public Qutreach

128. Over the course of the planning for the Projects, Wasatch has met or
reached out to at least 230 individuals and groups to educate them about the project or
who wished to ask questions or expressed concerns about the Projects.

129.  To the best of my knowledge, there are no other groups or individuals who
have sought, or are currently seeking, to have discussions with Wasatch to mitigate any
concerns.

VIII. General Mitigation Efforts — Special Condition 20

130.  Since the original Permit was granted, Wasatch has reduced the number of
turbines from 31 in the northern area to 24. Wasatch has reduced the total number of

turbines in both Projects from 62 to 46.
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IX.  Good Faith — Special Condition 20

131.  Special Condition #20 states that Wasatch, as the Applicant, is to negotiate
in good faith.

132.  Wasatch believes it has demonstrated its good faith by continuing to
negotiate and engage in outreach, trim the economics of the Projects, relocate turbines,
incurring costs through redesign and additional studies, attempting to make financial
payments up to $7 million, and taking other affirmative and proactive steps to reach
compromise.

133. During the negotiations with the Opponent Parties, Wasatch and its
partners incurred time and expense in the form of lost work on the projects themselves,
the use of valuable resources to make requested changes and in time spent for consultants
and attorneyvs to be involved in this process.

134. For example, and as the Council is aware, turbines cannot simply be
moved, at random, within a project site. The location of each individual turbine impacts
the viewshed of others, impacts the production of the turbines in the short and long term,
impacts construction costs, impacts transmission costs, impacts capital costs and requires
new and/or additional study, research and preparatory work, including wildlife studies,
economic studies, transportation and road studies, cultural studies and environmental
studies, among others.

135. Further, Wasatch continued to negotiate with the Opponent Parties even
while they took affirmative action in an attempt to damage the reputation and financial
capability of Wasatch and its partners, as well as to hinder the Projects through collateral

legal attacks.
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136. For example, on July 20, 2011, the NLR sent a letter signed by members
of its steering committee, to various investors in the Projects as well as executives of
Edison Mission Energy the financial backer of the Projects. These letters were a
continuation of activity the NLR and its members had been engaged in since at least
March 10, 2010. The July 20, 2011, letters, among other things, reiterate the NLR's
accusation that the Projects, and consequently Wasatch, are violating federal law in the
form of the rules and regulations of the Federal Energy Regulatory Commission
("FERC"). Copies of these letters were sent to federal and state elected officials as well.
Wasatch further notes that these claims were brought by the NLR to the 10th Circuit
Court of Appeals, who rejected them. Northern Laramie Range Alliance v. Federal
Energy Regulatory Commission, 733 F.3d 1030 (10th Cir. 2013)

137. Based upon the above, including our successful discussions with other
parties about their concerns, the mitigation efforts we have conducted, the time frame of
our negotiations with the NLR and the Hornungs, the depth and extent of our negotiations
with the NLR and the Homungs, and the concessions and compromise Wasatch has
offered, we believe we have complied with Special Condition #20, in both spirit and
intent.

X. FAA Approval of Lighting — Special Condition 21

138. The FAA has indicated to Wasatch that it is very close to releasing its new
Advisory Circular which will allow for radar activated lighting. While Wasatch expects
that this Circular will be issued within a vear, it cannot provide a definitive date at this

time.
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139. Laufer Wind, our preferred vendor, is in the most advanced discussions
with the FAA, among all vendors, in terms of arranging for a demonstration to the
agency. This demonstration will verify that the Laufer Wind system will be able to meet
the upcoming Advisory Circular guidelines, and thus be an acceptable technology to
deploy at the Projects.

140.  All of Wasatch’s EPC bids take into account that Wasatch will be using
this technology; if the technology is not approved, Wasatch will ensure the system could
be added at a later date. To ensure this, Wasatch will deposit money into an escrow
account at an appropriate time, pursuant to the terms of its permit with Converse County.

FURTHER YOUR AFFIANT SAYETH NOT.
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